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Commendations
Executive Committee of the American College
Of Trust and Estate Counsel

The Executive Committee of the American College of Trust and Estate Counsel
commends the Commission on National Probate Court Standards for its development and
issuance of the National Probate Court Standards. The College is on record in
encouraging all states to improve their guardianship and conservatorship laws and
practices as a more appropriate alternative to proposed federal guardianship legislation.
The Commission’s report provides standards for the establishment and monitoring of
guardianships and conservatorships, which can be adopted by rule, policy, or practice
notwithstanding variations in underlying substantive law. The Standards in this area, as
well as in the areas of decedents’ estates and general court administration, should be
considered by all those interested in the more efficient administration of our Probate
Courts.

Executive Committee of the National College of Probate Judges

The Executive Committee of the National College of Probate Judges commends
the work of the Commission on National Probate Courts Standards, as represented by its
aspirational report, National Probate Court Standards.

We recognize that some of its details may not be totally applicable in every
jurisdiction or in every court; nevertheless, the general principles articulated in that report
warrant thoughtful consideration by every judge sitting in probate.

Executive Committee of the Section of Real Property, Probate and Trust Law of the
American Bar Association

The Executive Committee of the Section of Real Property, Probate and Trust Law
of the American Bar Association commends the National Probate Court Standards
developed by the Commission on National Probate Court Standards. The report of the
Commission notes that there is room for improvement in the efficient administration of
guardianship, conservatorship and decedent's estates through improved probate court
rules, policies and practices despite variations in underlying substantive law. The report
should provide a helpful agenda for future probate reform efforts by judges, court
administrators and the practicing bar.
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Joint Editorial Board for the Uniform Probate Code

The Joint Editorial Board for the Uniform Probate Code commends the
Commission on National Probate Courts Standards for developing the National Probate
Court Standards. The Board is pleased that Standard 3.2.1 states a preference for
unsupervised administration of decedents' estates. Without signaling agreement with all
other standards and commentary, the Board notes with approval that the report
encourages the implementation of basic standards through court adoption of policies,
procedures and rules notwithstanding the lack of consistency in underlying state laws.
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Foreword

Probate practice, jurisdiction, and the structure of courts exercising probate
jurisdiction (hereinafter probate courts) vary greatly from state to state. There is often a
dramatic difference in the terminology used in probate courts and the type of cases
included within the term, probate. Consequently, there is a limited degree of consistency
in the practice and procedures used to resolve probate proceedings. Often, judges
presiding over probate matters are provided with little guidance and few standards for
resolving the issues before them. Few, if any, "pure" probate courts exist, that is, courts
with jurisdiction limited solely to matters pertaining to wills, administration of estates,
and matters pertaining to a decedent's estate.

The National College of Probate Judges, with membership from substantially all
states, has long been aware of this diversity. After thoughtful review of a survey of state
representatives, the Executive Committee of the National College concluded that
National Standards for Probate Courts would not only be informative but would be a
useful aid to probate judges, probate practitioners, probate court staff, and others
interested in probate law and probate court practice and procedures.

The Commission on National Probate Court Standards (hereinafter Commission)
was created with the support and authorization of the State Justice Institute. This report
is the work product of the Commission. The National Probate Court Standards
(hereinafter Standards) are intended to address the administration, operation, and
performance of probate courts. The Standards do not resolve, or attempt to resolve, the
many substantive legal issues rising in probate cases. These issues must be addressed by
the respective State Legislative, Executive, and Judicial branches of Government.

The objective of the Commission is to promote uniformity, consistency, and
continued improvement in the operation of the nation's probate courts. The Standards
and associated commentary, annotations, and reference materials bridge gaps of
information, provide organization and direction to the future development of the probate
courts, and set forth aspirational goals for the probate courts. Although the Standards
include both concrete recommendations and the rationale behind them, they are not
intended to be statements of what the law is or should be, or to otherwise infringe on the
decision making authority of probate court judges or state legislatures. Nor do they
address every aspect of the nation's probate courts but rather set forth guiding principals
to assist the future evolution of these courts. The Standards seek to capture the
philosophy and spirit of an effective probate court.

No set of Standards will be adequate for all time but it is hoped that the Standards
proposed by the Commission will set the course for increased responsiveness and
efficiency of the probate courts. I believe the Standards provide a frame work within
which greater uniform practice and procedures of probate courts can be achieved.
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This document owes its existence to the contributions of several organizations
and many individuals. Financial assistance was provided by the State Justice Institute,
which provides financial support to projects designed to improve the administration of
justice in the state courts, with supplemental funding provided by The American College
of Trust and Estate Counsel (ACTEC) Foundation. The continuous assistance and
encouragement of SJI Project Monitor, Richard Van Duizend, is appreciated. The
comments of invited members of the Review Panel who invested the time necessary to
review and provide comments upon the various drafts of this document were analyzed
and discussed by the members of the Commission. These comments were very helpful.
Many of the suggestions were incorporated into this document. The project staff at the
National Center for State Courts, an organization dedicated to serving the state courts of
the nation, provided guidance and effective assistance throughout the project.

Finally, the individual members of the Commission each contributed their
expertise, time, and devotion to the completion of this document. I am deeply grateful to
each of them for their efforts and unselfish dedication to achieving the objectives of this
project.

This document should be a valuable source of information to those interested in
the administration of justice in probate courts.

EVANS V. BREWSTER, Surrogate (Ret.)
Surrogate's Court, Westchester County (N.Y.)

McCullough, Goldberger & Staudt (of counsel)

Chair, Commission on National Probate Court Standards
October 1993
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Foreword to the Second Edition

As Judge Brewster predicted in his forward to the original edition of this
publication, the National Probate Court Standards have proven themselves extremely
helpful to the administration of justice in courts with probate jurisdiction. Probate judges
have used them on countless occasions for guidance in managing the cases on their
dockets and judicial educators have found them useful for teaching judges about probate
procedure and guardianship.

In the five years since the Standards were published, however, it has become
apparent that one topic addressed by the standards needed to be expanded—interstate
guardianship. Standard 3.1.8 (Interstate Compacts and Cooperation) urged probate
courts to exchange relevant information in the event that parties subject to a guardianship
order leave the original jurisdiction. Interstate communication has become relatively
commonplace in several areas of law (e.g., involuntary civil commitment, child support,
child custody, domestic violence), largely as a result of federal initiatives. In probate and
guardianship proceedings, however, such communication is the exception, not the rule.
No national mechanism for exchanging information exists. Only a handful of states have
enacted procedures to recognize the legitimacy of foreign guardianships—usually for the
limited purpose of property management.

At one point in time, the number of guardianship cases in which the ward had ties
to more than one state was relatively small, so lack of communication among probate
courts was not a significant problem. Increasingly, this is not the case. Wards and
guardians now move across state lines on a regular basis and, in the vast majority of
cases, for legitimate reasons. Property is now likely to be located in multiple
jurisdictions, and not necessarily in the jurisdiction where the ward is located. Although
probate courts have tried to manage these cases in efficient and cost-effective ways,
many judges have indicated that interstate guardianship was a topic about which
additional guidance was needed.

With the goal of satisfying this need, the NCPJ secured funding from the State
Justice Institute (SJI), the American College of Trust and Estate Counsel (ACTEC), and
the Carstenson Foundation to study the incidence of interstate guardianships and to
explore avenues for facilitating interstate communication and cooperation among probate
courts. A 12-person Advisory Committee was appointed to provide oversight and expert
guidance to identify the critical issues associated with interstate guardianship cases and
to develop effective strategies for addressing these issues. Among the products
developed by the Committee were five standards on interstate guardianship to
supplement the National Probate Court Standards.

The standards on interstate guardianship address the need for communication and
cooperation among courts; screening the petition for possible involvement by multiple
jurisdictions; and criteria and suggested procedures for transferring guardianship cases
from one jurisdiction to another. Underlying all of these standards is the premise that
"portability" should be the fundamental characteristic of guardianship cases. That is,
once a court of competent jurisdiction has adjudicated the issues of incapacity,
appointment of the guardian, and the scope of the guardian's rights, powers and duties
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vis-a-vis the ward, the guardianship relationship should not be modified by a probate
court in another jurisdiction if the ward is transferred to that jurisdiction unless changed
circumstances of the ward warrant the modification.

Incorporating this premise of portability will be a novel idea for many probate
judges and court staff, for whom probate and guardianship have traditionally been a
matter of state law. As geographic mobility continues to be a prominent feature of
American society, however, probate courts increasingly recognize the costs to wards,
guardians and courts of failing to communicate effectively with each other in interstate
guardianship cases. Although the intricacies of guardianship procedure vary greatly from
state to state, many state statutes encourage communication among courts and none
prohibit the type of cooperation envisioned in these standards. Indeed, as courts in
multiple jurisdictions have more and more occasion to discuss the guardianship cases
they have in common, it is hoped and expected that they will work together to develop
improved procedures to facilitate the mobility of the individuals that their orders protect.

Like the original edition of the National Probate Court Standards, the second
edition owes its existence to a number of critical individuals and organizations. Without
the financial support of the SJI, ACTEC, and the Carstensen Foundation, this project
could not have gone forward. We are especially indebted to our SJI Project Monitor,
Richard Van Duisend, for his continued support of the NCPJ and its efforts to improve
the administration of probate and guardianship. The National Center for State Courts
again provided necessary staff support for the project—this time by Paula L. Hannaford,
J.D., Ingo Keilitz, Ph.D. and Catina Burrell, whose expertise, organizational capabilities,
and dedication were necessary factors in the success of this project.

Finally, I am very grateful for the contributions of the members of the NCPJ
Advisory Committee on Interstate Guardianships. These were Judge Richard Burke,
Nancy Coleman, Esq., Judge Nikki DeShazo, Judge John Kirkendall, Judge Kathryn S.
Lewis, DaCosta Mason, Esq., John Pickering, Esq., Mary Joy Quinn, Professor Mary
Radford, Judge John Wessel, and Raymond Young, Esq. Their willingness to set aside
any parochial perspectives concerning the management of interstate guardianship cases
provided a unique opportunity for the development of both critical and creative thinking
on this topic. They are truly exemplars of the cooperation that is needed to address
difficult issues such as those associated with interstate guardianships.

Hon. Marion Guess, Jr.

DeKalb County Probate Court

Decatur, Georgia

Chair, NCPJ Advisory Committee on Interstate Guardianships
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INTRODUCTION

Evolution of Probate Courts

Although individual cases involving wills, decedents' estates, trusts, guardianships, and
conservatorships—traditionally, matters within the jurisdiction of courts exercising probate
jurisdiction—have garnered considerable public and professional attention, relatively little is
known about the administration, operation, and performance of courts with probate jurisdiction.
Unlike other types of courts (e.g., criminal courts), the evolution of such courts has differed
considerably from state to state.

In England, probate court jurisdiction began in the separate ecclesiastical courts and the
courts of chancery. The early probate courts in America exercised equity jurisdiction. Modern
counterparts of these equity courts are chancery, surrogate, and orphan's courts. In other
American jurisdictions, a judge within a court of broader jurisdiction would typically be given
responsibility for probate cases (usually in addition to other duties) because of that judge's
expertise or interest in the area or to expedite the handling of this group of cases. Over time, this
caseload became sufficiently large to necessitate the assignment of full-time probate judges or
the establishment of a separate probate court in some jurisdictions.

This evolution, however, occurred differently in every state, and even within different
jurisdictions within a given state. As a result, there is considerable variation between (and often
within) the various states in the way in which the state courts handle probate matters.

Need for National Probate Court Standards

This evolution has provided little opportunity for the development of uniform practices
by courts exercising probate jurisdiction. Meanwhile, a call for the study of probate court
procedures has come from both within and outside the probate courts, including judicial leaders
and organizations, bar associations, academicians, and the public. The administration, operation,
and performance of courts exercising probate jurisdiction have been identified as areas in need of
attention.

In 1987, after numerous stories of abuses, the Associated Press (AP) conducted a study of
the nation's guardianship system, resulting in a report, "Guardians of the Elderly: An Ailing
System." The report described a "dangerously burdened and troubled system that regularly puts
elderly lives in the hands of others with little or no evidence of necessity, and then fails to guard
against abuse, theft, and neglect." Specifically identified problems were lack of resources to
adequately monitor the activities of guardians and the financial and personal status of their
wards; guardians who have little or no training; lack of awareness of alternatives to
guardianship; and the lack of due process.1

Active involvement in guardianship issues provided the foundation for the sponsorship
by the American Bar Association (ABA) of the 1988 Wingspread National Guardianship
Symposium. Guardianship experts from across the country attended the meeting, including
probate judges, attorneys, guardianship service providers, doctors, aging network

' ASSOCIATED PRESS, GUARDIANS OF THE ELDERLY: AN AILING SYSTEM (Special Report, September 1987). See also
Fred Bayles & Scott McCartney, Declared "Legally Dead": Guardian System is Failing the Ailing Elderly, THE
RECORD (September 20, 1987); AMERICAN BAR ASSOCIATION, GUARDIANSHIP: AN AGENDA FOR REFORM (1989).
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representatives, mental health experts, government officials, law professors, a bioethicist, a state
court administrator, a judicial educator, an anthropologist, and ABA staff. The symposium
produced recommendations for reform of the national guardianship system, which were largely
adopted by the ABA's House of Delegates in February 1989. The recommendations, especially
those pertaining to judicial practices, reflected the need for improvement of 2practices and
procedures related to guardianship in courts exercising probate jurisdiction.

Efforts to reform the administration of decedents' estates predate guardianship reform. A
Model Probate Code was promulgated in the early 1950s and provided the basis for reform in the
1950s and 1960s. In 1969 the National Conference of Commissioners on Uniform State Laws
and the ABA approved the Uniform Probate Code (UPC), which was drafted by an editorial
board consisting of members of The Real Property, Probate, and Trust Law Section of the ABA,
the American College of Trust and Estate Counsel, and the Conference of Commissioners.
While the UPC has met with some resistance, it has been adopted by 15 states, and has been
adopted in part or has influenced reform in still others. Nevertheless, although the UPC provides
a useful model, there is still a need for appropriate reform in this area.

The need for reform of courts exercising probate jurisdiction has been expressed not only
by those outside of the courts but also by the court leadership itself. In 1990, in order to
determine the need for national probate court standards and to assess the support for a project to
develop such standards, the National College of Probate Judges (NCPJ) and the National Center
for State Courts (NCSC) polled 42 state representatives of the NCPJ. Responses were received
from 30 of these representatives and four state court administrators in states that do not have
separate probate courts or probate divisions of general or limited jurisdiction courts. The
overwhelming number of respondents stated that current standards, including those of the ABA,
do not sufficiently address the concerns of probate courts. Twenty-seven (79%) of the thirty-
four respondents cited the need for separate probate court standards. Even those who did not
advocate special probate court standards believed that guidance in some areas, such as automated
case processing, would be helpful to probate courts. Most respondents believed that national
probate standards were needed in the areas of fees and commissions, court automation, judicial
education, judicial officer and support staff, and financial and fund management, and to address
the performance of courts exercising probate jurisdiction.

In sum, the need for reform and improvement of the administration, operations, and
performance of courts exercising probate jurisdiction has been clearly expressed by groups and
individuals both inside and outside of these courts. National standards for probate courts are
viewed as a viable means to address this need. Existing standards and guidelines, including
those promulgated by the ABA and the NCSC, though clearly applicable, do not adequately
address the need for standards specifically relevant to courts exercising probate jurisdiction.

To begin to redress these deficiencies, the NCPJ, in cooperation with the NCSC,
undertook a two-year project to develop, refine, disseminate, and promulgate national standards
for courts exercising probate jurisdiction—the National Probate Court Standards Project.
Support was provided by a grant from the State Justice Institute, with a supplemental grant
provided by the American College of Trust and Estate Counsel Foundation. The standards are
intended to provide a common language to facilitate description, classification, and
communication of probate court activities; and, most importantly, a management and planning

*Recommendations for improved judicial practices include removal of barriers, use of limited guardianship and
other less restrictive alternatives, creative use of nonstatutory judicial authority, and enhanced judicial role in
providing effective legal representation. AMERICAN BAR ASSOCIATION, supra note 1, at 19-22.
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tool for self-assessment and self-improvement of courts throughout the country exercising
probate jurisdiction.

Commission on National Probate Court Standards,
Project Staff, and Review Panel

The central resource and mechanism for the development of the National Probate Court
(Standards) was a 15-member Commission on National Probate Court Standards (Commission).

The Hon. Evans V. Brewster, President of the NCPJ, retired judge of the Surrogate's
Court of New York and Of Counsel to the firm of McCullough, Goldberger and Staudt in White
Plains, New York chaired the Commission. The Hon. Arthur J. Simpson, Jr., retired judge of the
Superior Court of New Jersey, Appellate Division, chair of the NCPJ's Committee on National
Standards, and Of Counsel to the firm of Winne, Banta, Rizzi, Hetherington and Basralian in
Hackensack, New Jersey, served as vice-chair.

Eight other probate judges were also involved: the Hon. Freddie G. Burton, Chief Judge
of the Wayne County Probate Court in Detroit, Michigan; the Hon. Ann P. Conti, Union County
Surrogate's Court in Elizabeth, New Jersey; the Hon. George J. Demis, Tuscarawas County
Probate/Juvenile Court in New Philadelphia, Ohio; the Hon. Nikki DeShazo, Probate Court in
Dallas, Texas; the Hon. John Monaghan, St. Clair County Probate Court, in Port Huron,
Michigan; the Hon. Frederick S. Moss, Probate Court, District of Woodbridge, in Woodbridge,
Connecticut; the Hon. Mary W. Sheffield, Associate Circuit Judge, 25th Circuit Court, Division
1/Probate Division, Phelps County, in Rolla, Missouri; and the Hon. Patsy Stone, Florence
County Probate Court in Florence, South Carolina.

The other members of the Commission represented a wide range of expertise on probate
matters. They included Emilia DiSanto, Vice President of Operations, Legal Services
Corporation; Hugh Gallagher, Deputy Court Administrator, Superior Court of Maricopa County
in Phoenix, Arizona; William McGovern, Professor of Law, University of California-Los
Angeles Law School; James R. Wade, practicing attorney and member of the firm of Wade, Ash,
Woods, Hill, and Farley, P.C., in Denver, Colorado, and a former judge of the Denver Probate
Court; and Raymond M. Young, practicing attorney and member of the firm of Young and Bayle
in Boston, Massachusetts.

The efforts of the Commission were supported and assisted by staff of the NCSC. Project
Staff consisted primarily of Thomas L. Hafemeister, J.D., Ph.D., Project Director; Ingo Keilitz,
Ph.D., NCSC Vice President; Pamela Casey, Ph.D., Director of the NCSC Institute on Mental
Disability and the Law; Shelley Rockwell, Staff Associate; Hillery Efkeman, Project Secretary;
Brenda Jones, Project Secretary; Thomas Diggs, Research Assistant; and Paula Hannaford,
Research Assistant.

The Commission and Project Staff held a series of meetings to generate the Standards.
Project Staff compiled and distilled information about or relevant to probate courts and made this
information available to the Commission in a series of briefing papers. The Commission
developed and revised the Standards with assistance from the Project Staff. In addition,
comments on the Standards were solicited and received from a number of individuals with
expertise and interest in the operation of the probate courts, who served collectively as invited
members of the Review Panel (see page v).



Structure, Organization, and Caseloads of Probate Courts and Divisions of Courts in the
United States

Because relatively little is known about the structure, organization, and business of
probate courts and probate departments and divisions of courts throughout the United States,
Project Staff attempted to determine the nature of the country's probate courts. Project Staff also
compiled data on the volume and composition of caseloads for wills, estates, trusts,
conservatorships, and guardianships throughout the United States.

Court Organization and Structure

In 1990, 44 states (including the District of Columbia) had trial court systems that
included courts of limited or special jurisdiction. Variously called municipal, district, probate,
juvenile, orphan's, surrogate, justice of the peace, or magistrate's courts, these courts are
restricted in the range of cases that they can decide. The number of such limited or special
jurisdiction courts ranges from zero in seven states with unified court systems (all trial courts at
each level have identical authority to decide cases) to more than 1,000 such courts in Georgia,
New York, and Texas.’

Twenty-one states and the District of Columbia have limited jurisdiction courts or
divisions of general jurisdiction courts that use the word probate as part of their official name,
i.e., a formal probate court organization established by state statute. New Jersey and New York
use the term surrogate to refer to their courts with "probate" jurisdiction, but were nonetheless
included in this category. These states can be divided into three general categories: (1) thirteen
states have formal statewide probate courts; (2) two states and the District of Columbia have
probate divisions or departments of general or special jurisdiction courts throughout that state;
and (3) five states have mixed or different probate court structures and organizations depending
on the region of the state (see table).

*NATIONAL CENTER FOR STATE COURTS, STATE COURT CASELOAD STATISTICS: ANNUAL REPORT 1990 7 (1992).
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Probate Courts or Divisions of Courts with Probate Jurisdiction

Statewide Courts Alabama, Arkansas, Connecticut,
Georgia, Maine, Michigan, New
Hampshire, New Jersey, New Mexico,
New York, Rhode Island, South Carolina,

Vermont

Statewide Divisions District of Columbia, Massachusetts,
Missouri

Regional Courts or Divisions Colorado, Indiana, Ohio, Tennessee,
Texas

Connecticut is an example of a state with statewide probate courts, one in each of 133
probate court districts. The districts are included in nine administrative regions, each with a
regional coordinator. Connecticut may be unique, however, insofar as its court is managed by a
Probate Court Administrator who oversees a staff consisting of a chief counsel, a staff attorney, a
manager of administrative services, a social service coordinator, a financial services supervisor,
computer specialists, auditors, and administrative support staff.*

Missouri falls into the second category. The Missouri Circuit Courts were reorganized in
1979, eliminating the Probate Court and the Magistrate Court. The Missouri Circuit Courts are
divided into forty-four judicial circuits served by circuit judges, associate circuit judges,
municipal court judges, and commissioners. The courts consist of five divisions including the
Probate Division, which exercises jurisdiction over estates of decedents, minors, and
incompetents and over mental health proceedings. Circuit judges, associate circuit judges, and
commissioners preside over the Probate Division.

Finally, Colorado is a state with mixed or different probate court structures and
organizations depending on regions of the state. The Colorado District Courts have original
jurisdiction over all civil, criminal, juvenile, domestic relations, probate, and mental health
matters, except in the City and County of Denver, where probate and mental health matters are
heard by the Denver Probate Court and juvenile matters by the Denver Juvenile Court. Texas’s
probate court structures also vary by region. Generally, constitutional County Courts in Texas
assume probate jurisdiction, except in those counties in which probate courts have been
established (e.g., Dallas, Galveston, and Harris). These counties with special probate courts are
almost exclusively Texas's most populous counties, where probate cases surface frequently
enough to warrant a specific probate court.

Thirty states have no formal probate court structure, although local courts may be
organized according to general case types. For example, the Superior Court of Maricopa
County, Arizona, a state with no formal probate court structure, is organized into civil, criminal,
domestic relations, and probate departments established by local court rule.’

Subject matter jurisdiction of probate courts and divisions varies considerably throughout
the United States (see Appendix A). Historically, wills, testamentary trusts, and decedents'

* Annual Report of the Probate Court Administrator 1991 (1992).

’MARICOPA COUNTY [ARIZONA] SUPER. CT. R. PRAC. 5.1 (Scope) ("The presiding judge shall designate the judge or
judges of the probate division who shall be charged with probate matters, guardianship and other fiduciary matters,
mental health hearings and supervision of mental health cases, applications for change of name, assignments for
benefit of creditors and determination of identify or parentage.").
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estates form the essential case types of a probate court's jurisdiction. The probate courts and
divisions in the 20 states and the District of Columbia with a formal probate court organization
hear wills, trusts, and estate cases. In 17 of these states and the District of Columbia,
guardianship cases are also heard. In 11 of these states and the District of Columbia,
conservatorship cases are heard as well as guardianship cases. As used throughout these
Standards, a guardian is a court-appointed person responsible for the care, custody, and control
of the respondent, whereas a conservator is a person appointed by the court to manage the estate
of the respondent. Beyond general powers over wills, trusts, estates, guardianships, and
conservatorships, jurisdiction of probate courts and division of courts over civil commitment,
adoptions, and other matters varies considerably (see Appendix A). Some states assign
jurisdiction of involuntary civil commitment and adoption cases to their probate courts or
divisions, while others do not. In some states, probate courts or divisions exercise authority over
other matters, including change of name, county governmental administrative duties, election
duties, appointments to vacant public offices, administration of oaths to public officers, bonds of
public officers, registration of enterprises, issuance of marriage licenses, traffic cases, fish and
game law violations, "criminal" commitment hearings, divorce, affirmation or annulment of
marriages, disability proceedings, issuance of writs of habeas corpus, insolvency matters,
determination of presumption of death, juvenile jurisdiction, new or amended birth certificates,
corrections or amendment of marriage certificates, death certificates, proceedings involving
cemetery lots, trusts related to community mausoleums or columbariums, petitions for license to
convey homestead interests of an insane spouse, declaratory judgments, and trustee
appointments for those in prison.

In general, no consensus exists on either the definition of probate jurisdiction or the
scope of powers of a probate court. Based on the information in Appendix A, arguably, a
probate court is a court having general powers over wills, trusts, estates, guardianships, and
conservatorships. The majority of states with probate courts and divisions have assigned
jurisdiction over these matters to them. However, lack of uniformity in the definitions of the
subject matter of estates, guardianships, and conservatorships may mask an actual uniformity
among the states in the authority of probate courts and probate divisions over these basic
categories of case types that is not evident from a review of Appendix A.

Caseload Volume and Composition

The level of public debate and directions in public policy tend to shift dramatically as the
nation's media highlight particularly heinous or unfortunate cases (e.g., neglected or abused
wards in guardianship, estates depleted by unscrupulous executors). The rush to reform often
leads to proposed solutions based more on ideology and doctrinal analysis than on fact. The
absence of a national database on the volume and composition of cases handled by probate
courts hinders attempts to answer critical broad-based questions about the scope and nature of
the problem, or its possible solutions.

The pragmatic justification for caseload statistics on wills, decedents' estates, trusts,
conservatorships, and guardianships is compelling. Caseload statistics are the single best way to
describe the courts' current activities as well as to predict what they will likely face in the future.
Caseload statistics are analogous to the financial information used by the private sector to
organize their operations. Well-documented caseload statistics provide powerful evidence for
claims for needed resources.



An examination of caseload trends over time also offers a historical perspective on the
role of courts with probate jurisdiction. For example, in recent years there has been a slight
increase in the number of filings of cases focusing on wills, trusts, or estates. During this same
time, the number of guardianship and involuntary civil commitment filings increased steadily
and significantly (see Appendix B).

Such data also show whether caseload growth or decline is consistent among the states
and across types of cases. Individual states differ dramatically in the number of probate-related
cases filed during a given period, even when adjusted for the population of the state (see
Appendix B). Furthermore, the states show considerable fluctuation in these rates across time.
These variations may be attributed to a number of factors, including local differences in
terminology, court usage, and judicial jurisdiction, authority, and powers.

Comprehensive and reliable caseload statistics can increase understanding of the
functioning of courts with probate jurisdiction and direct efforts to enhance and improve their
performance.

Scope and Purpose of the Standards

The Commission crafted the Standards to promote uniformity, consistency, and
continued improvement in the operations of courts exercising probate jurisdiction. The
Standards and associated commentary, footnotes, and reference materials bridge gaps of
information, provide organization and direction to the development of these courts, and set forth
aspirational goals for them. Although the Standards include both concrete recommendations and
the rationale behind them, they are not intended to serve as statements of what the law is or
should be, nor otherwise infringe on the decision-making authority of probate court judges or
state legislatures. They do not address every aspect of the nation's probate courts, but, rather, set
forth some guiding principles to assist the evolution of these courts. They seek to capture the
philosophy and spirit of an effective probate court.

The Standards are divided into three major sections. Section 1 deals exclusively with
performance standards (i.e., standards that courts exercising probate jurisdiction can use to
assess and to improve their performance) in five major areas: (1) access to justice, (2) expedition
and timeliness, (3) equality, fairness and integrity, (4) independence and accountability, and (5)
public trust and confidence. Although tailored specifically for courts exercising probate
jurisdiction, this section draws upon the standards and commentary of the Trial Court
Performance Standards endorsed by the Conference of Chief Justices, the Conference of State
Court Administrators, and the National Association for Court Management. 6

Section 2 includes standards for administrative policies and procedures for courts
exercising probate jurisdiction regarding: (1) jurisdiction and rule making, (2) caseflow
management, (3) judicial leadership, (4) information and technology, and (5) alternative dispute
resolution.

Section 3 covers probate practices and proceedings relating to (1) common practices and
proceedings, (2) decedents' estates, (3) guardianship, and (4) conservatorship. Other types of
"probate" proceedings are considered only indirectly within the general areas of performance,

®COMMISSION ON TRIAL COURT PERFORMANCE STANDARDS, TRIAL COURT PERFORMANCE STANDARDS WITH
COMMENTARY (National Center for State Courts, 1990).
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administrative policies and procedures, and the common practices and proceedings category
within the probate practices and proceedings section. These include adoptions, delinquency,
child abuse, child neglect, name change applications, marriages, divorces, assessment and
collection of inheritance and estate taxes, hearings of petitions from minors whose parents refuse
to consent to abortions, and involuntary civil commitment.

The standards and accompanying commentaries are presented in a common format. Each
standard is presented in a succinct statement—the "blackletter"—representing the guiding
principle of the standard. Commentary follows each standard to explain and clarify its
underlying rationale. Footnotes accompany the commentary to illustrate examples of the issues
discussed. Although the commentaries and notes may be extensive, they are explanatory and do
not incorporate all available materials on the various points addressed. For example, when cases
or statutes are cited as examples, one should not assume that they exhaust all available legal
precedent. Rather, they are exemplary of the issue being discussed. Similarly, the Standards
frequently refer to the Uniform Probate Code (UPC). The Standards do not endorse or adopt the
UPC in its entirety, but the UPC has influenced the content of portions of this report and serves
as an important source for possible reform. Although the Standards cover a wide range of issues,
they do not and could not address all potential issues. Given the diversity of the courts
exercising probate jurisdiction, this would have been an impossible task. Finally, the reference
list that follows the Standards provides materials relied upon in part to draft the Standards, but
does not imply an endorsement of the cited references, nor does it exhaust potentially relevant
materials.

The Commission recognizes that judges exercising probate jurisdiction and the parties
appearing before them must comply with applicable state law and state or local court rules.
These Standards, based on a national perspective, suggest ways to improve the handling of
probate matters. However, all the Standards need to be read in light of the applicable law of
each particular state and not all states may be able to incorporate all of the Standards because of
the requirements of their own state laws.

Because they are aspirational in nature, some Standards may assume the existence of
resources that a particular court does not have. In general, however, the goals set by the
Standards should be obtainable by courts that are provided with reasonable levels of resources.

The Commission also recognizes that some states may have taken steps to improve and
update their probate provisions. The purpose of these Standards is not to supplant state laws or
court rules. Rather, they seek to fill gaps left unaddressed by the various states and to provide
goals and standards for judges regarding issues not directly covered by state laws or court rules.
While the judge exercising probate jurisdiction must be guided by relevant state laws or court
rules, the court, because of its inherent powers and duties, can work to improve the existing
system where appropriate.

Although these Standards focus on the probate court, they are also generally applicable to
any judge responsible for a probate matter. Furthermore, the operation of an effective and
efficient court is necessarily dependent upon the cooperation and assistance of all persons
appearing before the court or otherwise employing the court's services. As a result, these
Standards encompass and address such persons as well.






SECTION 1
PROBATE COURT PERFORMANCE

Most standards, guidelines, and model procedures in the field of judicial administration
have emphasized means over ends. A notable exception is the 1990 volume of the Trial Court
Performance Standards. Those standards are based on the premise that courts can achieve
success using different structures and procedures. While there is disagreement as to optimum
structure and procedure, there can be considerable agreement on the ends to which these means
should be applied. Accordingly, this section draws upon the 22 standards, and their
accompanying commentary, from the Trial Court Performance Standards in establishing the
appropriate criteria for probate court performance. The material presented here helps to define,
communicate, and monitor the roles and standards for performance of a court exercising probate
jurisdiction (hereinafter referred to as the court).

The performance standards are organized into five categories. ACCESS TO JUSTICE,
the first category, recommends that the court eliminate unnecessary barriers to its service. Some
of the barriers specifically addressed are geography, economics, and procedure. EXPEDITION
AND TIMELINESS, the second category, recommends that the court focus on time management
and efforts to reduce delay and improve efficiency.

EQUALITY, FAIRNESS AND INTEGRITY, the third category, recommends that the
court provide due process and equal protection, ensure the overall integrity of the judicial
process, and demonstrate fairness to all. The fourth category, INDEPENDENCE AND
ACCOUNTABILITY, recommends that the court assert its position as a component of a distinct
branch of government while being accountable for its use of public resources. The final
category, PUBLIC TRUST AND CONFIDENCE, recommends that the court promote public
respect for the court.

1.1 ACCESS TO JUSTICE

The court should be open and accessible. Because location, physical structure,
procedures, and the responsiveness of its personnel affect accessibility, the five standards
grouped under ACCESS TO JUSTICE recommend that a court eliminate unnecessary barriers to
its services. Such barriers can be physical, geographic, economic, and procedural. They can be
caused by deficiencies in language and lack of knowledge of individuals participating in court
proceedings. Additionally, psychological barriers can be created by mysterious, remote, unduly
complicated, and intimidating court procedures. The standards in ACCESS TO JUSTICE
recognize the applicability of the Americans with Disabilities Act to the court and the
importance of remaining sensitive to the needs of persons with a disability.

The intent of the first two standards is to bring the administration of justice into the open
and make it accessible. Standard 1.1.1 recommends that the court conduct its business openly.
To ensure that all persons with legitimate business before the court have access to its
proceedings, Standard 1.1.2 recommends that the court make its facilities safe, accessible, and
convenient. Accessibility is recommended not only for those who are represented by an attorney
but for all litigants, jurors, witnesses, beneficiaries of decedents in probate matters, parents of
children before the court, guardians and other court appointees, persons seeking information
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from court-held public records, employees of agencies that regularly do business with the courts,
and the public.

Because a court may be accessible to most and still hinder access to some, Standard 1.1.3
recommends that the court provide opportunities for the effective participation of all who appear
before the court, including those with linguistic difficulties or physical or mental disabilities. To
promote access to justice and to enhance citizens' confidence and trust in the court, Standard
1.1.4 urges that all court personnel accord respect, courtesy, and dignity to all with whom they
come into contact.

Standard 1.1.5 recognizes that there are financial and procedural barriers to access to
justice. It recommends that the fees imposed and procedures established by the court be fair and
reasonable. Recognizing the importance of the relationship between public records and access to
justice, the standard also recommends that public records be preserved and made available at
reasonable cost.

STANDARD 1.1.1 PUBLIC PROCEEDINGS

Proceedings and other public business of the probate court should be conducted openly,
except in those cases and proceedings which require confidentiality pursuant to statute or
rule.

Commentary

The court should conduct openly all proceedings, contested or uncontested, that are
public by law. There may be occasions when the court will properly hold proceedings in
chambers, albeit open to the public (e.g., guardianship proceedings involving sensitive family
matters; see Standard 3.3.8, Hearing). The court should specify proceedings to which the public
is denied access and ensure that the closure is consistent with the law and reasonable public
expectations.

Further, the court should ensure that its proceedings are accessible and understandable to
all participants, including litigants, attorneys, court personnel, and other persons in the
courtroom, with special attention given to responding to the needs of persons with disabilities.
The court should attempt to promote the use of plain language in these proceedings.

STANDARD 1.1.2 SAFETY, ACCESSIBILITY AND CONVENIENCE

Probate court facilities should be safe, accessible, and convenient to use. The location of
the court should be clearly identified.

Commentary

Three distinct aspects of court performance are encompassed within this standard. The
court should attend to the security of persons and property within the courthouse and its
facilities, the accessibility to the courthouse and its facilities, and the reasonable convenience
and accommodation of those unfamiliar with the court's facilities and proceedings. The court
should be concerned about such things as the centrality of its location in the community it serves,
the adequacy of parking, the availability of public transportation, the degree to which the design
of the court provides a secure setting, and the internal layout of court buildings (e.g., the signs
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that guide visitors to important locations). Contingency plans (internal or operated in
coordination with other justice system agencies) may be required to handle emergent situations
which could clog the court and disrupt daily routines.

STANDARD 1.1.3 EFFECTIVE PARTICIPATION

All interested persons who appear before the probate court should be given the
opportunity to participate without undue hardship or inconvenience.

Commentary

The court should take reasonable steps to accommodate all participants in its
proceedings. Language difficulties, mental impairments, or physical disabilities should not be
permitted to stand in the way of complete participation or representation. Accommodations
made by the court for individuals with a disability should include the provision of interpreters for
hearing- or speech-impaired persons and special courtroom arrangements or equipment for court
participants who are visually or speech impaired. The court should be sensitive to the needs of
persons who may benefit from dimmed or enhanced lighting, microphones, or special seating.

STANDARD 1.1.4 COURTESY, RESPONSIVENESS, AND RESPECT

Judges and other probate court personnel should be courteous and responsive to the public
and should treat with respect all who come before the court.

Commentary

The court should be accommodating, responsive, accessible and convenient. The judge
should make every effort to be as visible and involved as possible in achieving these ends. A
responsive court ensures that judicial officers and other court employees are available to meet
both routine and exceptional needs of those they serve. Court personnel, to the extent reasonably
practicable, should assist those unfamiliar with the court and its procedures. In keeping with the
public trust embodied in their positions, judges and other court employees should reflect by their
conduct the law's respect for the dignity and value of all persons who come before or request
information and assistance from the court. No court employee should by words or conduct
demonstrate bias or prejudice of any kind. This should also extend to the manner in which court
employees treat each other.

STANDARD 1.1.5 AFFORDABLE COSTS OF ACCESS

Access to the probate court's proceedings and records—measured in terms of money, time,
or the procedures that must be followed—should be reasonable, fair, and affordable.

Commentary
To facilitate access and participation in its proceedings, the court's fees should be

reasonable. In some states the fees charged in the court for the filing of petitions and for
conducting various proceedings have little relationship to the time and work that the court
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expends in providing these services.” These fees have become a source of revenue either for the
court or for the state. Instead, fees should be related to the time and work expended by the court.
In addition, the court may consider either waiving fees for individuals who are economically
disadvantaged or taking other steps to enable such individuals to participate in its proceedings.

The court should also tailor its procedures (and those of others under its influence or
control) to the reasonable requirements of the matter before the court. Means to achieve this
include simplification of procedures and reduction of paperwork in uncontested matters, use of
volunteer lawyers to do pro bono work, use of volunteer guardians and monitors, simplified
pretrial procedures, fair control of pretrial discovery, and establishment of appropriate alternative
methods for resolving disputes (e.g., referral services for cases that might be resolved by
mediation, court-annexed arbitration, early neutral evaluation, tentative ruling procedures, or
special settlement conferences).

The court should maintain records of its own public proceedings as well as important
documents generated by others. These records must be readily available to those who are
authorized to receive them. The court should maintain a reasonable balance between its actual
cost in providing documents or information and what it charges users.

1.2 EXPEDITION AND TIMELINESS

The court is entrusted with many duties and responsibilities affecting those involved with
the justice system, including litigants, jurors, attorneys, witnesses, social service agencies, and
members of the public. Dilatory court actions can have serious consequences for the persons
directly concerned, the court, allied agencies, and the community at large.

A court should have guidelines for the timely and expeditious completion of proceedings.
Unnecessary delay may cause injustice, hardship, and diminished public trust and confidence in
the court.

The first standard under EXPEDITION AND TIMELINESS draws attention not only to
the prompt resolution of cases but also to the expectation that all functions of a court exercising
probate jurisdiction will be expeditiously performed (Standard 1.2.1). Standard 1.2.2
emphasizes the importance of expedition and timeliness in anticipating, adapting to, and
implementing changes in law and procedure.

STANDARD 1.2.1 CASE PROCESSING AND COMPLIANCE WITH SCHEDULES

The probate court should establish and maintain guidelines for timely case processing. The
court should provide mandated reports and requested information on time and respond to
requests for information and other services on a schedule established by the court to ensure

their effective use.

Commentary

"For example, in New York the fee for probating a will where the assets exceed $500,000 is $1,000. An additional
$1,000 is assessed for the filing of the tax return and a further $1,000 charged for filing an accounting proceeding.
The filing fee is less for smaller estates. N.Y. SURR. CT. PROC. ACT LAW § 4202 (Consol. Supp. 1992). In
Connecticut, percentage fees are assessed against the estate. CONN. GEN. STAT. ANN. § 45a-107 (West Supp.
1993).
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Timely disposition is defined in terms of the elapsed time a case requires for
consideration by a court, including the time reasonably required for pleadings, discovery, trial,
and other court events.® Any time beyond that necessary to prepare and to conclude a case
constitutes delay.

The court should control the time from case filing to trial or other final disposition.9
Early and continuous control establishes judicial responsibility for timely disposition, identifies
cases that can be settled, eliminates delay, and assures that matters will be heard when
scheduled. During and following a trial, the court should make decisions in a timely manner.
The court should attempt to rule from the bench while the parties are present whenever possible,
particularly where questions of status are involved (e.g., when considering the establishment of a
guardianship or conservatorship). When it is necessary for the court to take a relatively complex
matter under advisement, the court should, nevertheless, issue its decision promptly. Ancillary
and postjudgment or postdecree proceedings also need to be handled expeditiously to minimize
uncertainty and inconvenience.

In addition to complying with nationally recognized guidelines for timely case
processing, the court should also manage its caseload to avoid backlog. For example, the court
should consider the use of caseload management systems and periodic status reports.

As a public institution, the court has a responsibility to provide information and services
to those it serves. This should be done in a timely, effective, and expeditious manner. Services
provided for those within the court's jurisdiction may include legal representation or mental
health evaluation for persons subject to civil commitment, protective or social services for
abused children, and translation services for some litigants, witnesses, or jurors.

In addition to adhering to case-processing time guidelines, an effective court exercising
probate jurisdiction should establish and abide by schedules and guidelines for activities not
directly related to case management. The court also should meet reasonable time schedules set
by those outside the court for filing reports or providing other information stemming from court
activities. Regardless of who determines the schedules, once established, these schedules should
be met.

Timely disbursement of funds held by the court is particularly important. When
disbursement of funds is necessary, payment should be made promptly. For some recipients,
delayed receipt of funds may be an accounting inconvenience; for others, it may create personal
hardships. Regardless of who the recipient is, when a court is responsible for the disbursement
of funds, performance should be expeditious and timely.

¥ The American Bar Association, the Conference of Chief Justices, and the Conference of State Court
Administrators have urged the adoption of time standards for expeditious caseflow management. See COMMITTEE
ON STANDARDS OF JUDICIAL ADMINISTRATION, AMERICAN BAR ASSOCIATION, STANDARDS RELATING TO COURT
ORGANIZATION § 1.12 (1990); Time Standards for Case Processing, CONFERENCE OF CHIEF JUSTICES RES. No. VIII
(Aug. 2, 1984) (copy available at the National Center for State Courts, Williamsburg, Va.); Endorsement of the
Trial Court Performance Standards, Conference of State Court Administrators Res. No. I (Nov. 30, 1990) (copy
available at National Center for State Courts, Williamsburg, Va.).

David C. Steelman, Managing Probate Workload and Dockets, 11 PROB. LAW J. 273, 298-300 (1992).
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STANDARD 1.2.2 PROMPT IMPLEMENTATION OF LAW AND PROCEDURE

The probate court should promptly implement changes in law and procedure affecting
court operations.

Commentary

Tradition and formality can obscure the reality that both the law and the procedures
affecting court operations are subject to change. Changes in statutes, case law, and court rules
affect what is done in the court, how it is done, and who conducts business in the court. The
court should implement mandated changes promptly. Whether a court can anticipate and plan
for change, or must react to change quickly, the court should make its own personnel aware of
the changes, and notify court users of such changes to the extent practicable. This is particularly
true when the court is the body that has implemented the change by court rule or other means. It
is imperative that changes mandated by statute, case law, or court rules be integrated into court
operations as they become effective.

1.3 EQUALITY, FAIRNESS, AND INTEGRITY

The court should provide due process and equal protection of the law to all persons
involved with matters and proceedings before it, as guaranteed by the federal and state
constitutions. Equality and fairness demand equal justice under the law for all.

Integrity should characterize the nature and substance of the court's procedures,
decisions, and the consequences of those decisions. Integrity refers not only to the lawfulness of
a court's actions (e.g., compliance with constitutional rights to legal representation, a jury trial, a
record of legal proceedings) but also to the results or consequences of its orders. A court's
performance is diminished when, for example, its mechanisms and procedures for enforcing
court orders are ineffective or nonexistent, or when the orders themselves are issued slowly. The
court's authority and its orders should guide the actions of those under its jurisdiction both before
and after a case is resolved.

The demand for EQUALITY, FAIRNESS, AND INTEGRITY is articulated by five
performance standards. Standard 1.3.1 encompasses the all-important legal concept of due
process and requires that the court adhere to relevant law, rules, and policy when acting in its
judicial and administrative capacities. Standard 1.3.2 focuses on what many consider the
essence of justice. It recommends that the decisions and actions of the court be based on legally
relevant factors applied consistently in all cases. Furthermore, those decisions and actions
should be based on individual attention to each case.

In accord with the call for integrity in a court's performance, Standard 1.3.3 urges the
court to render decisions that clearly state the issues addressed and to specify how compliance
with its decisions can be achieved. Clarity is a prerequisite for both compliance and
enforcement. Standard 1.3.4 encourages the court to assume responsibility for the enforcement
of its orders. Finally, Standard 1.3.5 recommends the prompt filing and accurate preservation of
court records. The accuracy of the records and reliable access to them are fundamental to the
achievement of the purposes of the court.
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STANDARD 1.3.1 FAIR AND RELIABLE JUDICIAL PROCESS

The practices of the probate court should faithfully adhere to relevant laws, procedural
rules, and established policies.

Commentary

Fairness should characterize the court's process. This principle is derived from the
concept of due process, which includes provision for notice and a fair opportunity to be informed
and heard at all stages of the judicial process. The court should respect the right to legal counsel
and the rights of confrontation, cross-examination, impartial hearings, and, where applicable,
jury trials. The court should afford fair judicial processes through adherence to constitutional
and statutory law case precedent, court rules, and other authoritative guidelines, including
policies and administrative regulations. Adherence to established law and court procedures
contributes to the court's ability to achieve predictability, reliability, and integrity. Because of its
centrality to the court's purpose, this standard overlaps with standards in the areas of ACCESS
TO JUSTICE and PUBLIC TRUST AND CONFIDENCE, which emphasize that justice also
should be "perceived to have been done" by those who directly experience the quality of the
court's adjudicatory process and procedures.

STANDARD 1.3.2 COURT DECISIONS AND ACTIONS

The probate court should give individual attention to cases, deciding them without undue
disparity among like proceedings and upon legally relevant evidence.

Commentary

Litigants should receive individual attention without variation due to judge assignment or
to legally irrelevant characteristics of the parties such as race, religion, ethnicity, gender, sexual
orientation, color, age, disability, or political affiliation. Persons similarly situated should
receive similar treatment. The outcome of the case should depend solely upon legally relevant
factors. This standard refers to all judicial decisions, including court appointments.

STANDARD 1.3.3 CLARITY

Decisions of the probate court should address the issues presented with clarity and specify
how compliance can be achieved.

Commentary

An order or decision that sets forth consequences or articulates rights but fails to connect
the actual consequences resulting from the decision to the antecedent issues breaks the
connection required for reliable review and enforcement. A decision that is not clearly
communicated poses problems both for the parties and for judges who may be called upon to
interpret or apply it.

How compliance with court orders and judgments is to be achieved should be clear. An

order that requires compliance within a stated time period, for example, is clearer and easier to
enforce than one that establishes an obligation but sets no time frame for completion.

16



STANDARD 1.3.4 RESPONSIBILITY FOR ENFORCEMENT
The probate court should be responsible for the enforcement of its orders.
Commentary

It is common and proper in some matters for the court to remain passive with respect to
judgment satisfaction until called on to enforce the judgment. Nevertheless, the court should
ensure that its orders are enforced. The integrity of the judicial process is reflected in the degree
to which parties adhere to awards, settlements, and decisions arising out of this process.
Noncompliance may indicate miscommunication, misunderstanding, misrepresentation, or lack
of respect toward or confidence in the court.

Court responsibility for enforcement and compliance varies from jurisdiction to
jurisdiction, program to program, case to case, and event to event. In some matters, particularly
when affected individuals may be unlikely to voice their concerns (e.g., in guardianship
proceedings), the court may need to actively monitor enforcement and compliance. If an
applicable portion of the court's order is not being carried out by a party in a timely fashion, and
the party is not represented by an attorney, direct notice should be given the party as soon as
possible with a listing of possible sanctions. If an attorney represents the party, both the attorney
and the party should be put on notice of the failure to carry out the court's order.

The court should be aware of and responsive to its orders and their related enforcement.
Failures to conform conduct to court orders are contrary to the purpose of the court, undermine
the rule of law, and diminish the public's trust and confidence in the court. Monitoring and
enforcement of proper procedures and interim orders while cases are pending are within the
scope of this standard.

This standard also applies to those circumstances when a court relies upon administrative
and quasi-judicial processes to screen and to divert cases by using differentiated case
management strategies and alternative dispute resolution. Noncompliance remains an issue
when the court sponsors such programs or is involved in ratifying the decisions that arise out of
them.

STANDARD 1.3.5 PRODUCTION AND PRESERVATION OF RECORDS

Records of all relevant probate court decisions and proceedings should be accurately
maintained and securely preserved.

Commentary

The court should preserve an accurate record of all proceedings, decisions, orders, and
judgments. Relevant court records include original wills, indexes, dockets, and various registers
of court actions maintained to assist inquiry into the existence, nature, and history of actions at
law. Documents associated with particular cases that make up official case files and the
verbatim records of proceedings should be included as well.

Preservation of the case record entails the full range of records management systems.
Because records may affect the rights and duties of individuals for generations, their protection
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and preservation over time are vital. Record systems must ensure that the location of case
records is always known and whether the case is active and in frequent circulation, inactive, or in
archive status. Inaccuracy, obscurity, loss of court records, or untimely availability of such
records seriously compromises the court's integrity and subverts the judicial process.

At the same time, an effective records management program does not necessitate the
retention of all records for all time. Most states have statutes addressing the creation, retention,
and disposition of public records that apply to all branches of government. Although the public
records law may dictate the basic parameters for retaining, maintaining, and storing probate
records, the court retains considerable discretion in determining which records should be kept,
how long they should be kept, what medium they should be stored in, and how they should be
maintained. Failure to purge unneeded court records can exhaust available storage space and
require the court to expend funds for the retention and maintenance of these records.

A new challenge to state and court records management programs is dealing effectively
with computerized or electronic records. Computers can greatly aid the work of the court and
government in general, but they are not an effective medium for the long-term storage of records.
Standards and procedures are now emerging that address this subject. Generally, electronic
records specified for long-term or permanent storage should have paper or microfilm backups.
When maintained in electronic format, backup, recopying, and reformatting procedures should
be in place to ensure data availability and integrity.

1.4 INDEPENDENCE AND ACCOUNTABILITY

The judiciary should preserve its independence as a separate branch of government.
Within the organizational structure of the judicial branch, the court with probate jurisdiction
should establish its legal and organizational boundaries, monitor and control its operations, and
account publicly for its performance. Independence and accountability engender public trust and
confidence as they permit government by law, access to justice, and timely resolution of disputes
with equality, fairness, and integrity. The court should both control its proper functions and
demonstrate respect for its coequal partners in government.

Because judicial independence protects individuals from the arbitrary use of government
power and ensures the rule of law, it defines court management and legitimates the court's claim
for respect. A court possessing institutional independence and accountability protects judges
from unwarranted pressures. It operates in accordance with its assigned responsibilities and
jurisdiction within the state judicial system. Independence is not likely to be achieved if the
court is unwilling or unable to manage itself. Accordingly, the court should establish and
support effective leadership, operate effectively within the state court system, develop plans of
action, obtain resources necessary to implement those plans, measure its performance accurately,
and account publicly for its performance.

The five standards in the performance area of INDEPENDENCE AND
ACCOUNTABILITY combine principles of separation of powers and judicial independence
with the need for comity and public accountability. Standard 1.4.1 urges the court to exercise
authority; to manage its overall caseload and other affairs; and to recognize the principles of
separation of powers, the interdependence of the three branches of government, and comity in
governmental relations. Standard 1.4.2 directs a court to seek adequate resources and to account
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for their use. Standard 1.4.3 extends the concept of equal treatment of litigants to the court's own
employees by recommending that every court operate free from bias with regard to race,

religion, ethnicity, gender, sexual orientation, marital status, color, age, disability, or political
affiliation in its personnel practices and decisions. Standard 1.4.4 recommends that the court
inform the public of its programs and activities. Finally, Standard 1.4.5 recognizes that the
court's organizational character and activities should allow for adjustments to emergent events,
situations, or social trends.

STANDARD 1.4.1 INDEPENDENCE AND COMITY

A probate court should maintain its institutional integrity and observe the principle of
comity in its governmental relations.

Commentary

In order for the court, as part of the judicial system, to persist both in its role as preserver
of legal norms and as part of a separate branch of government, it should develop and maintain its
distinctive and independent status. It should be conscious of its legal and administrative
boundaries.

An effective court resists being absorbed or managed by the other branches of
government. A court compromises its independence when it serves primarily as a revenue-
producing arm of government, or perfunctorily places its imprimatur on decisions made by
others. ' Effective court management enhances independent decision making by judges
exercising probate jurisdiction.

The court's independent status, however, should be achieved without avoidable damage
to the reciprocal relationships that must be maintained with others. The court exercising probate
jurisdiction is necessarily dependent upon the cooperation of other components of the justice
system over which it has little or no direct authority. For example, elected clerks of court are
components of the justice system, but may function independent of the court. Sheriffs and
process servers perform both a court-related function and a law enforcement function. If a court
is to attain institutional independence, it must clarify, promote, and institutionalize effective
working relationships with all the other components of the justice system. The boundaries and
the effective relationships between the court and other segments of the justice system must,
therefore, be apparent in both form and practice.

STANDARD 1.4.2 ACCOUNTABILITY FOR PUBLIC RESOURCES

The probate court should make efficient, effective, and economic use of its resources.
Commentary
To appropriately carry out its responsibilities, the court should have sufficient financial

resources and personnel. The court should seek the resources required to meet its judicial
responsibilities, use available resources prudently, and account for their use. If the legislative (or

"For example, in Michigan, probate courts are charged with the responsibility of determining inheritance taxes,
with those taxes collected upon the order of the probate court. MICH. COMP. LAWS ANN. § 205.213 (West 1986).
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funding) branch of government does not provide the necessary funding, the court may, if
necessary, need to resort to legal proceedings to acquire funding to accomplish its purposes.

The court should use available resources efficiently to address multiple and often
conflicting demands. Information collected by the court should be used in the court's planning,
monitoring, research, and assessment activities. Resource allocation to cases, categories of
cases, and case processing is at the heart of court management. Assignment of personnel and
allocation of other resources must be responsive to established case processing goals and
priorities, implemented effectively, and evaluated continuously. Monitoring of staff and
resources will provide information to evaluate whether needs are being met adequately and
whether reallocation of resources is necessary.

STANDARD 1.4.3 PERSONNEL PRACTICES AND DECISIONS
The probate court should use fair employment practices.
Commentary

The court stands as an important and visible symbol of government. Equal treatment of
all persons before the law is essential to the concept of justice. This concept requires the court to
operate free from bias on the basis of race, religion, ethnicity, gender, sexual orientation, marital
status, color, age, disability, or political affiliation in its personnel practices and decisions.

Fairness in the recruitment, compensation, supervision, and development of court
personnel helps ensure judicial independence, accountability, and organizational competence.
The court's personnel practices and decisions should establish the highest standards of personal
integrity and competence among its employees. Continuing competence can be enhanced
through court-sponsored training programs. (See also Standard 2.3.1, Human Resources
Management.)

STANDARD 1.4.4 PUBLIC INFORMATION
The probate court should develop procedures to inform the community of its proceedings.
Commentary

Most members of the public have little direct contact with the court. Information about
the court is filtered through, among others, the media, lawyers, litigants, jurors, political
officeholders, and employees of other components of the justice system. Polls indicate that the
public knows very little about courts that exercise probate jurisdiction, and what is known is
often at odds with reality. The court, either independently or in conjunction with the bar and
other interested groups, should take steps to inform and educate the public (i.e., provide
community outreach). Descriptive informational brochures and annual reports help the public to
understand and appreciate the administration of justice. Participation by court personnel on
public affairs commissions, advisory committees, study groups, and boards should be
encouraged.

The court in larger jurisdictions may establish a speakers' bureau consisting of the judge
and court personnel that would be available to inform the public of the court’s programs. In
smaller jurisdictions, such a speakers' bureau may not be feasible; nonetheless, the judge should
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make himself or herself available as often as possible to explain the court's programs. In
particular, such presentations should describe what is being done to make probate of decedents'
estates more efficient and attractive, thereby diminishing the need to pursue alternatives to
probate. At the same time, a description may be provided of less intrusive alternatives to
guardianship and conservatorship that may limit the need for court involvement.

The court should also develop procedures and materials to help court appointees carry
out their assigned duties.

STANDARD 1.4.5 RESPONSE TO CHANGE

The probate court should adjust its operations to anticipate new conditions or emergent
events.

Commentary

The court should remain flexible. An effective court recognizes and responds
appropriately to emergent public issues. A court that moves deliberately in response to emergent
issues is a stabilizing force in society and acts consistent with its role of maintaining the rule of
law.

The court can support, tolerate, or resist societal pressures for change. In matters for
which the court may have no direct responsibility, but nonetheless may help identify problems
and shape solutions, responsiveness means that the court takes appropriate actions to inform
responsible individuals, groups, or entities about the effects of these matters on the judiciary and
about possible solutions. The creation of a task force consisting of, among others, bench and bar
members will help identify new problems and keep the court informed about new issues. Court-
sponsored training for judges, attorneys, and appointees of the court will help the court to adjust
its operations to address new conditions or events.

1.5 PUBLIC TRUST AND CONFIDENCE

Compliance with the law is directly related to public respect for the court exercising
probate jurisdiction. Ideally, public trust and confidence in the court stems from the contacts
citizens have with the court. Unfortunately, there is no guarantee that public perceptions reflect
actual court performance.

Several different constituencies are served by the court exercising probate jurisdiction.
All should have trust and confidence in the court. The largest constituency is the local
community, or the "general public"—the vast majority of citizens and taxpayers who seldom
experience the court directly. The court also serves the community's opinion leaders (e.g., the
local newspaper editor, local and state executives and legislators, researchers, and members of
court watch committees). Another constituency includes those citizens who have appeared
before the court as attorneys, litigants, jurors, or witnesses or who have attended proceedings as
a representative or a friend of someone before the court. This group has direct knowledge of the
routine activities of a court. A final constituency consists of judicial officers and other
employees of the court system, court appointees, and lawyers—within and outside of the
jurisdiction of the court—who may have an inside perspective on how well the court is
performing. The trust and confidence of all these constituencies are essential to the court.
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The central question posed by the three standards in this final performance area is
whether a court's performance—in accordance with standards in the areas of ACCESS TO
JUSTICE; EXPEDITION AND TIMELINESS; EQUALITY, FAIRNESS, AND INTEGRITY;
and INDEPENDENCE AND ACCOUNTABILITY—actually instills public trust and
confidence. Standard 1.5.1 emphasizes that the court should be perceived by the public as
accessible. Under Standard 1.5.2, the court should take steps to ensure that the public believes
the court conducts its business in a timely, fair, and equitable manner and that its procedures and
decisions have integrity. Finally, Standard 1.5.3 urges that the court be seen as independent and
distinct from other branches of government at the state and local level and that the court be seen
as accountable for its public resources.

Ideally, a court that meets or exceeds these performance standards is recognized as doing
so by the public. Of course, in fulfilling its fundamental goal to resolve disputes justly,
expeditiously, and economically, the court's decisions will not always reflect public opinion.
Nevertheless, where performance is good and public communications are effective, trust and
confidence are likely to be present. Where public perception is distorted and understanding
unclear, good performance may need to be buttressed with educational programs and more
effective public information. A court may even be viewed as better than it actually is. Because
of this, it is important for the court to rely on objective data as well as public perceptions in
assessing court performance.

On their face, the standards in this section may appear to simply repeat positions
espoused in earlier standards. However, the focus of this section is on the perceptions held by
the public regarding the court and its services. Public perceptions of the court's performance
may be as important as the court's actual performance. To the extent that the court suffers from a
lack of public trust and confidence, i.¢., is perceived as not fulfilling its mandated duties and
responsibilities, the court may find its ability to fulfill its role hampered and the willingness of
the public to use its services limited.

STANDARD 1.5.1 ACCESSIBILITY
The probate court and its justice should be perceived as accessible to the public.
Commentary

Barriers should be removed that interfere with access to the court's services. The
perceptions of the court's accessibility held by different constituencies is an important reflection
of how well this is being accomplished. The court not only should be accessible to those who
need its services, but it also should be so perceived by those who may need its services in the
future. A perception of accessibility will increase the likelihood that those persons who need or
can benefit from the court's services will take advantage of those services.

For example, a perception of accessibility may encourage, where appropriate, the filing
of guardianship or conservatorship petitions to protect the person or property of respondents.
Similarly, this perception may enhance public opinion of the court's processing of decedents'
estates and discourage the utilization of less appropriate alternatives.
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STANDARD 1.5.2 EXPEDITIOUS, FAIR, AND RELIABLE COURT FUNCTIONS

The probate court should inspire trust and confidence that its functions are conducted
expeditiously and fairly and that the court's decisions have integrity.

Commentary

The court should instill trust and confidence in the public that its basic functions are
being properly conducted. For the court to appropriately carry out its role, it is essential that the
public have trust and confidence that the court operates in a timely and expeditious manner, acts
with integrity, and upholds the principles of equality and fairness.

The need for public trust and confidence in the court's functions is driven in part by the
vulnerable nature of many of the individuals affected by or dependent upon the court's services.
For example, the respondents in guardianship or conservatorship proceedings may be persons
with a mental or physical disability. Similarly, the processing of decedents' estates may occur at
a time of emotional vulnerability for various family members or may directly effect individuals
of limited fiscal insight, including minors. Public respect for the court will be enhanced in part
by perceptions that such individuals are treated fairly and their matters are handled efficiently
and expeditiously.

In addition, the court's proceedings may involve matters of a personal and private nature
for the litigants. Public trust and confidence in the court will be promoted by a public perception
that litigants are afforded respect and treated in a dignified manner.

Like all litigation, matters brought to the court require an investment, potentially sizable,
of time and money by the litigants. Furthermore, various court appointees may be involved,
perhaps on a pro bono or public service basis. The court's ability to handle the matters before it
in a timely, efficient, and expeditious manner will further enhance public trust and confidence in
the court.

Finally, the court’s orders may have a significant impact on the litigants. To the extent
that these orders and their rationale are perceived as representing a process that was fair, where
litigants received individual attention without variation due to judge assignment or legally
irrelevant factors, and where the decision was based appropriately upon the matters before the
court, public trust and confidence in the court will be promoted. In turn, this public perception
will enhance compliance with the court's orders, minimize future litigation, and increase respect
for the rights and interests of all concerned parties.

STANDARD 1.5.3 JUDICIAL INDEPENDENCE AND ACCOUNTABILITY

The probate court should be perceived to be independent, accountable, and free from
influence by other components of government.

Commentary

The court's policies and procedures, as well as the nature and consequences of
interactions of the court with other components of government, affect the perception of the court
as an independent and distinct branch of government. A favorable public image is created when
a court establishes and respects its own role as part of an independent branch of government and
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diligently works to define its relationships with the other branches of government. Similarly,
public regard will be enhanced when the public perceives that the court is responsibly handling
the funds placed in its trust and efficiently and effectively processing the matters placed before
it. Respect for the independence and accountability of the court enhances the likelihood that the
court's services will be used where appropriate and when needed, will promote reliance on and
participation in the court's proceedings, and increase respect for and compliance with the court's
judgments and orders.

The opinions of community leaders and representatives of other components of
government are important when evaluating perceptions of the court's institutional independence
and integrity. Other constituencies' perceptions of the court's relationships with other
government agencies, its accountability, and its role within the community are important
contributions to the image of the court as both an independent and accountable institution.
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SECTION 2
ADMINISTRATIVE POLICIES AND PROCEDURES
OF THE PROBATE COURT

In contrast to the standards provided in Section 1 (Probate Court Performance), the
standards in this section emphasize the processes, the structures, and the means used by a court
exercising probate jurisdiction (hereinafter referred to as the court) to accomplish its assigned
duties. Because the process can dictate the product, it is important that the court not overlook
this aspect of its function. In addition, the court often will be able to exercise direct control over
the administrative policies and procedures it employs, and thus promptly effect needed change
and reform.

The standards related to administrative policies and procedures are divided into five
categories. JURISDICTION AND RULE MAKING, the first category, recommends that the
court exert control over matters set before it by ensuring that its jurisdictional requirements are
met, that its judgments are carried out in other jurisdictions, and that it has shaped, to the extent
permitted, the rules that govern its functions. CASEFLOW MANAGEMENT, the second
category, recommends that the court exert control over its caseflow by actively managing its
caseload, by actively supervising the progress of its cases, by establishing timelines that govern
the disposition of its cases, and by scheduling trial and hearing dates that ensure that cases move
forward without unnecessary delay.

JUDICIAL LEADERSHIP, the third category, recommends that the court assume
leadership in implementing an appropriate human resources management program; in obtaining,
allocating, and managing its financial resources; and in instituting performance goals and a
strategic plan that will allow it to determine whether it is meeting its responsibilities.
INFORMATION AND TECHNOLOGY, the fourth category, recommends that the court take
active steps to ensure that it carries out its duties in an efficient and responsible manner by
instituting a management information system for the court's records, regularly monitoring and
evaluating this system, implementing appropriate new technologies, collecting and reviewing
caseload data, and establishing procedures to assure the confidentiality of information where
needed. ALTERNATIVE DISPUTE RESOLUTION, the final category, recommends that the
court encourage the use of mediation and arbitration as a means to resolve cases.

2.1 JURISDICTION AND RULEMAKING

The standards in this category recognize the special nature of the court with probate
jurisdiction (hereinafter the court) and the importance of the court being able to exert control
over the cases brought before it, to hear those matters that fall within its expertise, and to ensure
that its judgments are properly carried out.
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STANDARD 2.1.1 JURISDICTION

(a) The jurisdiction of a probate court should be unlimited within those areas conferred
upon it by common law, by statute, or by constitutional principles. Its jurisdiction should
be established as a preliminary requirement in all proceedings before the court.

(b) Where a probate court in one jurisdiction properly issues a final judgment, even if not
entitled to full faith and credit, that judgment should nonetheless be afforded comity and
respect in other jurisdictions, subject to each state's principles for resolving conflicts of
laws.

Commentary

Probate-related cases involve unique and technical issues and require specialized
expertise by the judge. For example, the judge may be requested to resolve the validity of a will,
rights of survival and wrongful death distributions, disputed property and creditors' claims, tax
regulations, or an individual’s mental health status. Because of their accumulated experience in
dealing with these cases, probate judges develop a specialized knowledge particularly well suited
for these cases. In addition, it may be more efficient to consolidate all matters related to such
proceedings before the probate court.

As a result, the probate court should fully exercise its jurisdiction over cases within its
statutory, common law, or constitutional authorization. It should have exclusive jurisdiction over
trusts, decedents' estates, guardianships, and conservatorships. For example, a court with
jurisdiction over the administration of a decedents' estate should be able to quiet title to property
in which the decedent had an interest and to partition real estate so as to effect distribution.
Additional jurisdiction may be conferred by state law."

Because of the mobility of today's society, interstate cooperation among courts is vital.
Such cooperation promotes consistency, confidence in the judicial system, and the efficient use
of judicial resources. As a result, comity and respect should be accorded a final order or
judgment issued by a court exercising probate jurisdiction when the parties subject to that order
or judgment move to a different jurisdiction. The court issuing the order or judgment should
also be sensitive to the possibility that the order or judgment may be applied in another
jurisdiction, and craft its language appropriately. At the same time, the court's jurisdiction may
be subject to traditional choice of law provisions where a state as a matter of its own policy may
decline to apply the law of other states. In general, however, it is preferable that there be good
working relationships among the courts of the country, and where no direct conflict of laws
exists, the court exercising probate jurisdiction should respect the final order or judgment of a
court from another jurisdiction.

For example, although an order of guardianship or conservatorship is issued in one
jurisdiction, the relocation of the respondent to another state may result in the full relitigation of
the guardianship or conservatorship, including the question of the respondent's capacity, even
though there has been no other change in the original circumstances leading to the establishment
of the guardianship or conservatorship. This makes poor use of the time and resources of the

"For example, the court may have jurisdiction over pre-mortem probate proceedings where provided by statute.
See ARK. CODE ANN. §§ 28-40-201 to -203 (Michie 1987); N.D. CENT. CODE §§ 30.1-08.1-01 to -04 (Supp. 1993);
Gerry W. Beyer, Pre-Mortem Probate, 7(4) PROB. AND PROP. 6 (1993); Aloysins A. Leopold & Gerry W. Beyer,
Ante-mortem Probate: A Viable Alternative, 43 ARK. L. REV. 131 (1990).
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court and the parties. Similarly, a court may learn that a conservator has fled with the funds of a
respondent to another jurisdiction. If a court in the jurisdiction where the funds are located or
where the conservator resides refuses to enforce an order by the original court or otherwise assist
the investigation (e.g., by issuing either an order to return the funds or a subpoena for relevant
bank records), the original court will be unable to ensure that the respondent's interests are
protected.

As aresult, a court presented with probate matters that have been previously adjudicated
by another court should refuse to exercise jurisdiction over these matters, absent a substantial
change in circumstances, other than to enforce that prior judgment or order, unless there is a
statutory or constitutional reason for doing so. In addition, a court should assist the efforts of
another court to obtain relevant information within its jurisdiction (e.g., access to bank accounts;
testimony, depositions, or affidavits from witnesses; investigation of controverted facts).

STANDARD 2.1.2 RULEMAKING

The probate court should recommend changes in the general probate rules of court
consistent with these standards. Local rules may be utilized for special needs and
circumstances provided they are not inconsistent with the statewide rules.

Commentary

The procedural and administrative rules applicable to a court exercising probate
jurisdiction may suffer from various basic deficiencies. First, if each court institutes its own set
of idiosyncratic rules, the practice of law within that jurisdiction may become unnecessarily
complex and unwieldy as parties and their attorneys attempt to adhere to the various rules of
each individual court. On the other hand, if all courts within a given jurisdiction are governed by
one universal set of rules, those rules may fail to take into account the unique nature and
responsibilities of courts exercising probate jurisdiction in general and fail to allow sufficient
flexibility for them to meet their needs. This is particularly likely to occur when those rules have
been established by entities that are relatively unfamiliar with the probate court. In addition,
each individual court may need to be afforded sufficient discretion to modify these rules in
responding to its own needs and responsibilities. When properly considered, such local rules can
be accomplished without imposing substantial variations from the rules of other similarly
situated courts within that jurisdiction.

Generally, a state's high court or the state legislature is responsible for articulating the
general procedural and administrative rules applicable to a given court."”? Such an approach
promotes uniformity in the rules governing the various probate courts. Where possible, a
separate section of these general rules should be devoted to the courts of that state exercising
probate jurisdiction and their special needs and responsibilities, based upon recommendations
provided by the probate courts.”® Where permitted and where appropriate, however, the probate
court may also find it necessary to take advantage of the opportunity to adapt these rules to meet
its specific needs and circumstances by instituting local procedural and administrative rules. By
so doing, the probate court can increase its efficiency and ability to fulfill its duties, ensure itself

">The general rules of the court may address such matters as what is needed to prove a will, what is needed
procedurally to determine intestacy, what medical information is needed with a guardianship or conservatorship
petition, or what is needed for a minor's personal injury settlement.

BSee, e.g., MICH. COMP. LAWS ANN. §§ 700.1-700.993 (West 1980 and Supp. 1993).
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of sufficient flexibility to meet emerging needs, and ensure that persons requiring access to its
services encounter no unnecessary barriers.

In making or proposing adaptations to the court's rules, the probate judge may wish to
establish a task force consisting of court administrators, clerks, members of the local legal
community, and other persons with special knowledge and experience in practice and procedure
in the probate court. This will ensure that a wide range of perspectives is considered in drafting
these changes and that their likely effect has been taken into consideration.

Throughout this process, attention should be given to ensuring that the probate court's
local rules are consistent with the state's general court rules. In addition, attempts should be
made to encourage uniformity in the rules of all the probate courts of the state.

Rule revision should be completed as expeditiously as possible and resulting changes
promptly published. Revision may be necessitated by changes effected by the legislature or the
state's high court, which may require an immediate response by the probate court to bring its
own rules into compliance. Where revisions are made, relevant forms (mandatory or instructive)
should be produced and made available.

2.2 CASEFLOW MANAGEMENT

The standards in this category recognize that the court with probate jurisdiction
(hereinafter the court), like almost all state courts, faces a heavy caseload that it must process
expeditiously, yet fairly. These standards suggest several steps that the court can take to ensure
that its caseload moves swiftly and meets the needs of the court and the parties appearing before
the court.

STANDARD 2.2.1 COURT CONTROL
The probate court should actively manage its cases.
Commentary

To ensure prompt and fair justice to the parties appearing before it, the court should
recognize the importance of controlling the progress of the cases over which it presides.14 To
this end, the court should have in place written policies and procedures establishing and
governing an appropriate caseflow management system. Scheduling of cases should, in general,
reflect a realistic balance of the competing demands for a swift resolution of the matters placed
before the court, the opportunity for relevant persons to participate in the proceedings, and
careful consideration and exploration of the issues raised. Where possible, the court should use
an automated case management system.

Special considerations should be taken into account when implementing a caseflow
management system. While the processing of normal, routine cases may proceed without

1" Alctive management of the cases is the single technique responsible for the success in reducing delay of a
number of the jurisdictions reviewed for this paper, including the states of Kansas, Ohio, and Vermont, and
Hennepin County (Minneapolis), Minnesota." DIVISION FOR JUDICIAL SERVICES AND LAWYERS CONFERENCE TASK
FORCE ON REDUCTION OF LITIGATION COST AND DELAY, AMERICAN BAR ASSOCIATION, DEFEATING DELAY 24
(1986).
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particular attention by the court, certain parties or cases may require special handling or
scheduling.15 The caseflow system should provide for the early identification of these parties
and cases, and the court should be prepared to give them appropriate attention and
accommodation. Instances where special attention may be needed include cases in which the
issues raised are particularly complex; parties or witnesses have a physical or mental disability;
parties or witnesses require an interpreter; or parties or witnesses are ill, elderly, or near death.
The court should regularly review its caseflow management system to ensure that it addresses
the needs of those parties and cases that come before the court, as well as the court's own needs
and requirements.

The court's case management system should have adequate procedures to manage the
motions docket and those cases requiring expeditious processing, such as authorizing or
withholding life-sustaining medical treatment. In general, the system should be designed to
permit resolution of most contested issues expeditiously.16 To achieve this standard, the court
should establish time limits for intermediate events for each type of case (See Standard 2.2.2.,
Court Supervision of Case Progress.)

STANDARD 2.2.2 COURT SUPERVISION OF CASE PROGRESS
The probate court should establish timetables to govern all proceedings.
Commentary

To promote public access to the court, and confidence in the court and in its ability to
dispose in a timely manner of contested cases, the court should actively supervise the progress of
each of'its cases from filing to disposition. The court should exercise active control over its
docket and not merely accede to the schedule proposed by counsel. Furthermore, a continuance
should not ordinarily be granted unless the client is present, thereby ensuring that the client
understands the reason for the delay. This case supervision, however, should not replace or
supplant the attorneys' responsibility to move cases forward. Rather, it should create a joint
responsibility between the bar and bench that will build upon their different perspectives in
establishing appropriate case-processing timelines.

The use of standardized timelines to manage the flow of cases should be generally
applicable to most cases. For special or complex cases, however, the court should adopt distinct
or flexible timetables to meet the special needs and demands of such cases, subject to
modification following periodic conferences with the relevant parties.

In contested cases, an initial conference should ordinarily be held between the judge and
the attorneys to establish appropriate deadlines, such as for pre-trial discovery and to identify
special or complex cases. For example, many courts have established rules with respect to

5Steelman, supra note 9, at 300-02.

'°Some probate cases, such as those involving the appointment of a guardian or conservator or a decedents' large
estate where the estate cannot be closed until the federal estate tax liability is settled (with the return not even due
until nine months after the date of death), by their nature are going to be open ended and will extend over relatively
long periods of time. Other cases, such as those involving decedents' estates where an extended period of time for
the filing of claims by creditors is required, may have an initial determination subject to subsequent modification.
In such cases, goals for resolving probate cases within a given time frame may need to focus on specific events or
procedures associated with these cases (e.g., the issuing of the initial order on the need for a guardianship or
conservatorship).
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pretrial conferences and discovery timetables, which are strictly enforced. Adopting this
approach in contested matters could greatly reduce the delays between the filing of a petition and
the ultimate trial and disposition. This initial conference will help the court monitor the progress
of each case and anticipate and respond to special difficulties the case may pose. If the case is
especially complex, or if circumstances change, additional conferences may be necessary.

If the parties are unable to agree upon appropriate deadlines, the court should impose a
default schedule. Should a party fail to meet an established deadline, the court should issue
sanctions, compel parties to appear, or dismiss the action. (Standard 3.2.3, Timely
Administration, is closely related to this standard.)

STANDARD 2.2.3 TIME STANDARDS GOVERNING DISPOSITION
(a) The probate court should design and implement a caseflow management system.

(b) The court should establish overall time standards governing case disposition of each
major kind of case and intermediate standards governing elapsed time between major case
events.

Commentary

An initial step in developing a functional caseflow management system is the creation of
time standards governing case disposition.17 The standards should reflect the goals of delay
reduction and prevention of case backlogs. For example, the system may be designed to track
the administration of decedents' estates where such estates are subject to court supervision. (See
Standard 3.2.3, Timely Administration.)

A judge should consult with court administrators and attorneys to develop overall
standards for case disposition for each major classification of cases. Within each classification,
the judge, with such consultation as deemed appropriate, should also create timelines governing
each significant intermediate event from filing to disposition, including status conferences,
arbitration hearings, or issue conferences. Intermediate timelines should be integrated with the
overall standard for case disposition to create a consistent and functional organizational plan for
caseflow management. Each intermediate step should be monitored to assure compliance with
the timelines, thereby ensuring orderly case development and prompt disposition.

While not all cases will require the maximum time recommended by these timelines,
others will demand additional time. The court should hold one or more status conferences early
in the case to adjust, if needed, the scheduling of intermediate events and disposition to the
individual needs of each case. In cases involving especially complex substantive or procedural
issues, the court should closely supervise the progress of the cases to ensure that they follow the
formulated plan. As part of a caseflow system, status reports should be periodically generated to
maintain a record of what has occurred and to determine whether prescribed deadlines have been
met. Adherence to timelines is an essential component of judicial management.

""The three types of time standards used today are (1) a specified acceptable median age of cases at disposition
(measured from filing); (2) a maximum time interval between filing and disposition; and (3) a specified percentage
of cases concluded within a stated interval after filing." MAUREEN SOLOMON AND DOUGLAS K. SOMERLOT,
AMERICAN BAR ASSOCIATION, CASEFLOW MANAGEMENT IN THE TRIAL COURT: NOW AND FOR THE FUTURE 18
(1987).
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STANDARD 2.2.4 SCHEDULING TRIAL AND HEARING DATES

The probate court should establish realistic trial and hearing dates based on the schedules
established during the pretrial conferences.

Commentary

The court should give careful attention to the scheduling of trials, hearings, and all other
meetings before the court. This will prevent over- and underscheduling of the court's time, and
ensure the efficient use of judicial resources. To achieve accurate scheduling, among the factors
the court should consider are:

e the likelihood that a case will proceed to trial;

e the anticipated length of the trial, including the number of court days that will be
required;

e the number of court days available for scheduling;

e the expected judicial complement available (i.e., the number of judges assigned to the
court minus anticipated and predicted judicial absences);

e the number of judge days available (i.e., the expected judicial complement multiplied
by the number of court days in the period);

¢ the judicial capacity (i.e., the percentage of scheduled cases tried and settled with
judicial participation within the court);

e fallout (i.e., the percentage of cases scheduled for trial that are continued, settled, or
dismissed without judicial intervention); and

e priorities or time limits imposed by statute.'®

The likelihood and expected length of a trial or hearing should be determined by the
court after consultation with the attorneys or pro se parties in the case. The other factors can be
computed as needed by the court administrator. An additional factor that may be appropriate to
take into consideration when scheduling trial and hearing dates is the court's case backlog and
delays likely to result from this backlog.

Accurate scheduling requires the court to adopt firm policies on the issuance of trial and
hearing dates and to restrict the availability of continuances.'® Counsel should be expected to
prepare for trial or hearing properly and adequately with the anticipation that the trial or hearing
will be held as scheduled. Continuances should not be granted without a showing of good cause
and never solely on the stipulation of the attorneys to a continuance.

BSee generally SOLOMON AND SOMERLOT, supra note 17.
YSee Steelman, supra note 9, at 302-03.
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2.3 JUDICIAL LEADERSHIP

The standards in this category reflect the responsibility the court with probate jurisdiction
(hereinafter the court) has to ensure that the court, like any other organization, is managed in a
responsible and appropriate manner. The probate judge should assume a leadership role in
helping the court meet this responsibility.

STANDARD 2.3.1 HUMAN RESOURCES MANAGEMENT

The probate court should be responsible for implementing an effective human resources
management program.

Commentary

The court should be administered in such a fashion that its employees are treated with
dignity and respect. (See Standard 1.4.3, Personnel Practices and Decisions.) To meet this goal,
the court should implement a human resources management program. A clear chain of
command should exist to prevent confusion and ensure accountability. Court employees should
have clear and accurate written job descriptions, adequate training and supervision, regularly
conducted performance evaluations, and written policies and guidelines to follow.

The court should actively support and improve the quality of the work of its personnel.
The court should require the annual development of goals for each supervisor and court unit, as
well as for all staff members. Training programs should be used to maintain and improve the
capabilities and skills of all staff members. An employee recognition program should
acknowledge the strengths and achievements of the court employees.

The court's staff-training program should prepare all court employees for all elements of
their work. Training should include components on the Americans with Disabilities Act; civil
rights laws; employment policies including those pertaining to advancement, promotions, and
grievances; courtesy and responsiveness to their fellow employees and the public; tolerance for
different viewpoints; and ways to eliminate gender, racial, and ethnic bias and sexual
harassment.

An effective human resource plan cannot be implemented successfully without the
leadership of the court. The judge and court administrator, if there is one, must demonstrate
their complete support of and commitment to the plan through active involvement in court
training programs and model behavior on and off the bench.

STANDARD 2.3.2 FINANCIAL MANAGEMENT

(a) The probate court should receive financial support sufficient to enable it to perform its
responsibilities effectively.

(b) The court should institute standardized procedures for monitoring fiscal expenditures.
Commentary

To carry out its duties adequately and effectively, the court must receive sufficient
funding. Considerable variation in the sources of funding exist from jurisdiction to jurisdiction.
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In many jurisdictions, the state rather than local government has assumed financial responsibility
for the probate courts, which may avoid fragmented and disparate levels of financial support
among courts. Whatever the source of funds, adequate funding is needed for the court to attract
and retain competent judges and court personnel, in part by providing adequate salaries; to
provide adequate supplies, equipment, and library materials; to purchase specialized services
such as those provided by court visitors, physicians, psychologists, expert witnesses, examiners,
and consultants; and to obtain, renovate, and replace, where needed, capital items and physical
facilities such as courthouses, courtrooms, offices, and courtroom and office furnishings.

In generating a budget for the court, it is necessary that the court's special functions and
responsibilities be taken into account. Imposition of a standardized court budget derived from
other courts generally provides an inadequate representation of the budgetary needs of the
probate court. The probate court should have the opportunity to present its resource needs as
part of the budget preparation process, and should fully exercise this opportunity.

The overall level of financial support required by the probate court is likely to change
from year to year, as may the specific levels of support needed for the various activities of the
court. The court should regularly review and evaluate its funding requirements and requests.
Within the funds provided, the court should allocate expenditures according to the needs and
priorities established by the court itself. To ensure that the court's request is representative of the
needs of the court and receives appropriate attention from the funding source, the budget request
should be prepared under the direction of the judge and be presented by the judge or other
members of the court staff to the funding source. It may be appropriate for the judge and other
members of the probate court to participate in this presentation.

In addition to generating requests for financial resources for the upcoming fiscal year, the
long-term needs of the court should be emphasized in each annual operating budget. This should
include projections of court operations and corresponding financial requirements for future
years. Procedures should be in place for the review and revision of these projections in light of
later events. Special attention should be given to the projection of anticipated major capital
expenditures. By developing projections of the future needs of the court, the court will be able
to anticipate better those needs and to build them into its annual budgetary request. In addition,
certain budgetary requests, such as major capital expenditures, may require a special request,
more extensive justification, and lobbying with the funding source. Such requests may
necessitate a long-term budgetary strategy. At the same time, unanticipated events may
invalidate prior forecasts. Sufficient flexibility should be built into the court's budget to allow
the court to respond appropriately to unanticipated events. The establishment of an advisory
committee on court finance may provide helpful advice on the court's budget and on obtaining
the support of the funding agency.

Because of its role as a guardian of the public trust, the court should carefully account for
its resources. The court should institute procedures that will ensure that its fiscal expenditures
are adequately monitored.?’ So far as practicable, the court should use an automated fiscal
management and information system. Similarly, monthly reviews of expenditures should be
conducted. In addition, the court should be subject to regular audits of its accounts following the

NSee, e. 2., COMMITTEE ON STANDARDS OF JUDICIAL ADMINISTRATION, AMERICAN BAR ASSOCIATION, STANDARDS
RELATING TO COURT ORGANIZATION § 1.52 (1990) (recommended procedures for fiscal administration "should
include uniform systems for payroll accounting and disbursement; billing and presentation and pre-audit of
vouchers for purchased equipment and services; receipt, deposit, and account for money paid into court; internal
audits and regular, at least monthly, recapitulations of current financial operations").
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close of each fiscal year by an independent auditing agency. Use of generally accepted
accounting principles and an independent auditing agency ensures the proper use of public funds
and enhances public confidence in the court. In general, the fees charged in the court should be
reasonably related to the time and work expended by the court. (See Standard 1.1.5, Affordable
Costs of Access.)

STANDARD 2.3.3 PERFORMANCE GOALS AND STRATEGIC PLAN

The probate court should adopt quantifiable performance goals and establish multi-year
strategic plans to meet its goals.

Commentary

The court should adopt performance goals to fulfill its responsibilities and to achieve
efficiency in its operations and in meeting these National Probate Court Standards. This will
enable the court to periodically assess its performance. By simultaneously establishing a
strategic plan, and updating it in conjunction with periodic evaluations, the court can promptly
take steps to redress any deficiencies in its performance.

2.4 INFORMATION AND TECHNOLOGY

The courts, like all of society, have undergone a technological revolution driven in part
by the need to process and store increasing amounts of information, including the records
associated with the greater number of cases over which they preside. At the same time,
increased attention is being given to the importance of accountability and efficient caseflow
within the courts. The standards in this category recognize the importance of the court with
probate jurisdiction (hereinafter the court) remaining abreast of and joining in these
developments.

STANDARD 2.4.1 MANAGEMENT INFORMATION SYSTEM

The probate court's record system should be easily accessible and understandable for all
persons who are entitled to the information within those records. The records should be
comprehensive, indexed, and cross-referenced.

Commentary

The records and files of the court should be accurate, reliable, and accessible to ensure
efficient court operation. Access to these records and files is needed by a range of persons,
including court personnel as they perform their duties, litigants as they develop and present their
cases, and nonlitigants as they conduct various research permitted under public records laws.
The court's information system should provide for integration of printed and computerized
records and be updated regularly to allow complete and easy access to all needed information.
The system should be sufficiently flexible to permit the court to use new technology as it
becomes available.

21

*I"[ An] essential part of the planning process is to develop a procedure for collecting information needed. At least
four options exist: case-by-case reporting, regular monthly summary reports, periodic on-site audits, and on-site
sampling." NATIONAL CENTER FOR STATE COURTS, ASSESSING THE NEED FOR JUDICIAL RESOURCES 49 (1983).
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The court's information system should be able to timely produce all information and
records in understandable formats and to make them available for both case-processing and
management purposes. The court should ensure that computerized information is managed in a
way that provides access to authorized persons, maintains the security of the data from
inappropriate release and unauthorized alterations, and permits the use of improved versions of
the operating software.

Access to the court's records should be user friendly. Court staff and volunteers should
be trained to explain information access and answer questions about it. The court should
develop written, electronic, and audiovisual materials that clearly explain the court's information
system, its purpose, and means of accessing it. The materials provided should explain that some
records and files are confidential either by reason of state law or court order. Beyond this
routine assistance, the Americans with Disabilities Act requires court personnel to provide
additional assistance to individuals with a disability seeking access to court records.

STANDARD 2.4.2 MONITORING

The probate court should regularly monitor and evaluate its management information
system.

Commentary

The court should periodically determine whether its management information system,
including its system of filing and record keeping, is fulfilling the needs of the court. This should
include an evaluation of the overall system and the system's individual components. The
monitoring system should only be as complex as required to provide necessary and useful
information. In addition to routine self-assessment, periodic review by a third party, who is not a
member or a current employee of the court, may provide an objective and independent
assessment of the court's performance. This monitoring system may be expanded to include
caseflow management (see Standards 2.2.2, Court Supervision of Case Progress, and 2.2.3,
Standardized Time Standards Governing Disposition); human resource management (see
Standard 2.3.1, Human Resources Management); and financial management (see Standard 2.3.2,
Financial Management).

Such evaluations can provide a useful assessment of the court's procedures, how cases are
handled, the amount of time it takes to process a case from filing to disposition, and how court
appointees are selected.

STANDARD 2.4.3 TECHNOLOGY

The probate court should acquire and utilize new technologies and equipment to assist the
court in performing its work effectively, efficiently, and economically.

Commentary

The court should engage in periodic studies to determine if new technologies will be
useful to its work. The first and most important step in deciding whether to implement a
technological innovation is to consider the needs of the court and its constituents, including an
analysis of court operations and processes that might benefit from the introduction of new
technology. The court's second step should be to assess the usefulness of the technological
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innovation with a cost-benefit analysis. Where appropriate, the court should rely on its own
employees for the evaluation. If necessary, outside consultants with technical expertise should
be used.

If the adoption of the technology is advantageous, a specific plan should be developed to
implement the necessary changes. With the introduction of any new technology, the court
should maintain a dual recordkeeping system, simultaneously recording information via both the
old and new systems, but only long enough to establish the reliability of the new system. (See
Standard 1.3.5, Production and Preservation of Records.) Computer terminals and computer
training should be available to all court personnel. Judges should have computer terminals in
chambers with portable terminals available for use while away from chambers.

STANDARD 2.4.4 COLLECTION OF CASELOAD INFORMATION

(a) The probate court should collect and review caseload statistics including the volume,
nature, and disposition of proceedings.

(b) The court should establish procedures to maintain the confidentiality of sensitive
personal information or information required to be kept confidential as a matter of law.

Commentary

The functioning of the court can be enhanced by accumulating information about the
court's caseload and dispositions. This data can be useful to the court or the court administrator's
office for evaluating court activity, court programs and court development; ensuring quality
control; assessing job performance (including that of court appointees); and conducting needs
assessment. This information will assist the court in comparing its performance to other courts
with probate jurisdiction, to identify needed areas of change, and to monitor its activities. In
addition, this information may assist the court in identifying trends in system use and allow the
court to divert and apply its resources to meet these trends. The information may also bolster
arguments for increased resources for the court.

While many courts collect and closely monitor caseload data, others do not, often because
they lack the resources to do so. Such statistical data will inform the court about the number of
proceedings it processes, how judicial and staff resources are allocated, and the general impact of
the court's decisions. The court may collect and analyze this data of its own volition, or it may
collect the data in response to a statewide effort to provide such data to the state court
administrator's office, which in turn will analyze these data. In the latter case, steps should be
taken to inform the court of the purpose of the data collection and the results of the analysis.
Identification of statistical categories of court proceedings and activities should be consistent
throughout the state. When a data collection system involving the probate court is designed, the
unique nature of the court and its procedures should be taken into account, thereby ensuring that
the data gathered will accurately reflect the operations and goals of the court.

At a national level, neither the justice system nor the social service system—both of which
have long-standing programs for the development and reporting of "case" statistics—possess a
meaningful statistical portrait of the volume and composition of probate court cases in the United
States. Without such information, questions fundamental to reform and improvement of the state
probate systems are difficult to answer.
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It may also be advisable to collect information regarding demographic characteristics (age,
sex, financial status) of petitioners and respondents, and, where available, the consequences of
the court's decisions.?? Such data can be useful for needs assessment and research on the
functioning and job performance of the probate court, as well as to determine whether litigants
before the court are being treated fairly and whether their needs are being met. (See Standard
1.3.2, Court Decisions and Actions.)

When participating in a data collection project, the court should remain cognizant that
sensitive and private matters may be contained in the information gathered, requiring that the
court take special steps to maintain its confidentiality.

2.5 ALTERNATIVE DISPUTE RESOLUTION

Another ramification of the increased caseload faced by courts in general is the increased
use of alternative dispute resolution (ADR). The standards in this category recognize the
increased use and proposed use of ADR for probate matters and address the response of the court
with probate jurisdiction (hereinafter the court) to ADR. These standards address the two
principal means of ADR used in conjunction with probate court proceedings: mediation and
arbitration.”>

STANDARD 2.5.1 MEDIATION

The probate court should refer appropriate cases for mediation and should encourage the
parties to seek mediation.

Commentary

In many situations mediation may be a highly desirable method of dispute resolution. In
addition to providing relief from crowded court dockets and dispensing justice swiftly,
participants may find the opportunity to discuss all issues fully and to craft their own solutions to
be particularly satisfying. In addition, the cost of mediation may be much lower than trial,
particularly when volunteer mediators are used. To facilitate resolution, the court should be
prepared to appoint mediators.

The court should be open to mediation as an alternative to trial in all situations, but
especially when the parties have requested outside help in settling their dispute. Mediation may
be beneficial for resolving disputes such as will contests and contested creditor claims.

Mediated solutions also often work well for disputes involving individual treatment or habitation
plans for respondents in guardianship or civil commitment proceedings and may be appropriate

2For example, the 1987 National Guardianship Study by the Associated Press on guardianship and conservatorship
proceedings charged that the courts fail to monitor the consequences of their decisions irrespective of the fact that
they have significant impact on respondents' lives (e.g., the effect of the appointment of a guardian or conservator
on the ward, the length of the appointment, the supervision of the guardian or conservator, the resources needed to
manage supervision of the guardian or conservator).

#Other ADR (e.g., neutral factfinding, private adjudication, negotiation, and moderated settlement conferences)
may be available in probate proceedings. The court should

be amenable to such proposals and should exercise its authority to ensure that the interests affected by these
alternatives are respected and protected.

38



to determine the extent of the guardian's or conservator's powers in a limited guardianship or
conservatorship or to determine which family member(s) will be given fiduciary responsibility.

Mediation, however, may not be appropriate in connection with the threshold
determination of incapacity in protective proceedings. Similarly, mediation may not be a viable
alternative when one of the parties is at a significant disadvantage. Examples include disputes
involving persons with severe depression; who are on a medication that affects their reasoning;
who have difficulty asserting themselves; who have been physically or emotionally abused by
another party; or who perceive themselves as significantly less powerful than the opposing party.

STANDARD 2.5.2 ARBITRATION

(a) The probate court should encourage arbitration of disputed issues.

(b) The court should enforce arbitration provisions in instruments such as wills and
trusts.

Commentary

Arbitration provides another means for resolving probate matters with minimal
involvement by the court. For example, a will submitted for probate may direct that questions
regarding will construction and estate administration be subject to arbitration by a given entity.
Such an arbitration clause may have the advantage of resolving an issue quickly and
economically. Where the interests of those persons affected by the matter are fully respected and
protected, the court should respect such arbitration provisions.
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SECTION 3PROBATE PRACTICES AND PROCEEDINGS

Unlike the standards in the first two sections, the standards in this section focus on the
practices and proceedings used by the court with probate jurisdiction (hereinafter referred to as
the court) to resolve the issues placed before it. Because many of the issues faced by the court
are relatively unique, specialized practices and proceedings evolved that are directly relevant to
the caseload of the court. This section identifies and discusses these practices and proceedings.

The standards related to probate practices and proceedings are divided into four
categories. COMMON PRACTICES AND PROCEEDINGS addresses procedural aspects that
most matters brought before the court have in common. The last three categories,
DECEDENTS' ESTATES, GUARDIANSHIP, and CONSERVATORSHIP, are three areas of
the law that almost all courts with probate jurisdiction must address, each of which pose their
own special issues for the court responsible for processing related cases.

3.1 COMMON PRACTICES AND PROCEEDINGS

The standards in this category recognize the importance of the court with probate
jurisdiction (hereinafter the court) adopting procedures that respond to the special needs of the
parties appearing before it and the unique nature of the issues that the court is asked to resolve.

STANDARD 3.1.1 NOTICE

The probate court should ensure that timely and reasonable notice is given to all persons
interested in court proceedings. The elements of notice (content, delivery, timing, and
recipients) should be tailored to the situation.

Commentary

Notice and due process are important concepts in any area of the law, but particularly in
probate. Persons whose interests may be affected may be unaware that an action has been filed.
Although notice requirements vary from state to state, proper notice must be given, and certain
levels of notice may even be constitutionally required. * Due process standards do not depend
on whether an action is characterized as one in rem or in personam.25

The need for notice varies in different contexts. Many states allow informal probate of
wills without notice, but such probate can be superseded by a formal proceeding. To have res
judicata effect, a decree in a formal proceeding must be preceded by notice.

Where notice of a hearing is required, it should indicate the time, place, and purpose of
the hearing in a manner likely to be understood by the recipient. Notice should be given in a
language in addition to English if appropriate to the circumstances. It should be served a
reasonable time before the hearing, by mail or personal delivery where possible. Notice by

4Tulsa Professional Collection Services v. Pope, 108 S. Ct. 1340 (1988) (notice by publication
insufficient to bar reasonably ascertainable creditors of an estate).
»Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).
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publication is acceptable only as to persons whose address or identity cannot be ascertained with
reasonable diligence.26

The "interested persons" to whom notice should be given in the context of decedents'
estates includes persons with a potential property interest in the estate. When a will is offered
for probate, this includes the testator's heirs who would take if no will existed. If the testator
executed several wills, devisees under earlier wills filed with the court who are adversely
affected by the later will also have an interest because they may take if the later will is found to
be invalid. However, it is not reasonable to require notice to the devisees of every will ever
executed by the testator, particularly those that have not been probated or offered for probate.
But if notice, even though not required by statute, is not given to known devisees under the
decedent's last prior will, the probate order may not be res judicata as to such devisees.

When interested persons are under a legal disability, they may be represented by another.
For example, virtual representation may be applicable. (See Standard 3.1.4, Virtual
Representation.) Similarly, provided no conflict of interest exists, a testamentary trustee may
represent beneficiaries in connection with a personal representative's accounting. However, it
may be appropriate to give notice in such cases also to the persons represented by others (e.g.,
the beneficiaries) so they will be kept informed and be assured that their interests are being
considered.

Notice is not limited to hearings before the court. In some instances, lack of court
supervision of a decedents' estate is acceptable only where the affected persons receive notice
that the court is not going to supervise the matter and that the affected persons will be
responsible for protecting their own interests. (See Standard 3.2.1, Unsupervised
Administration.) For example, some states allow a will to be probated without a judicial hearing,
but require the personal representative to notify the heirs and devisees promptly. The notice
must inform them that the estate is being administered without court supervision but that they
can petition the court on any matter relating to the estate.?’ Similarly, some states allow an
estate to be closed without a court proceeding on the basis of a closing statement executed by the
personal representative, which must be sent to the court and to distributees advising them that
administration of the estate has been comple‘[ed.28

The notice requirements in proceedings for guardianship and conservatorship raise some
special problems. In such proceedings, "interested persons” is a flexible concept and its meaning
may change depending on the circumstances. (See Standards 3.3.7, Notice [in Guardianships],
and 3.4.7, Notice [in Conservatorships].)

*6See Tulsa Professional Collection Services v. Pope, 108 S. Ct. 1340 (1988); Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306 (1950).

7TSee, e.g., CAL. PROB. CODE § 10451 (West 1991); UNIF. PROB. CODE § 3-705 (1991).

%See UNIF. PROB. CODE § 3-1003 (1991).
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STANDARD 3.1.2 FIDUCIARIES

(a) The probate court should appoint as fiduciaries only those persons who are: (1)
competent to serve, (2) aware of and understand the duties of the office, and (3) capable of
performing adequately. A fiduciary nominated by a decedent should be appointed by the
court absent disqualifying circumstances.

(b) The court should require a surety bond or other asset protection arrangement of a
fiduciary when (1) an interested person makes a meritorious demand, (2) there is an
express requirement for a bond in the will or trust, or (3) the court determines that a bond
is necessary. The court should ensure that the amount is reasonably related to the
unprotected assets of the estate.

Commentary

The court should appoint qualified fiduciaries and may require the posting of a surety
bond in conjunction with their appointments. A fiduciary is "a person or institution who
manages money or property for another and who must exercise a standard of care in such
management activity imposed by law or contract."*® The term generally includes personal
representatives, guardians, conservators, and trustees. Persons as it is used here includes natural
persons, corporations, and other entities authorized to serve as a fiduciary.

Because trust and confidence are needed between the fiduciary and the beneficiaries, the
court should examine the credentials of potential fiduciaries with care. Experience, honesty,
conflict of interest, reputation and ability, and any prior service as a fiduciary are some factors
that the court may consider in reviewing a person's ability to perform the duties of the office.
The court should determine if anything would disqualify the person being considered (e.g.,
statutory disqualiﬁcationsm) or make the appointment unsuitable. Although a person does not
need prior experience as a fiduciary, the person should have an appropriate understanding of the
tasks to be performed, be prepared to expend the time necessary to perform the duties, and be
able to complete the tasks assigned.

These prerequisite qualifications also apply to a prospective guardian, conservator,
executor, or trustee pursuant to a choice made by a person while competent. (See also Standard
3.3.11, Qualifications and Appointments of Guardians, and Standard 3.4.11, Qualifications and
Appointments of Conservators.) However, the court should recognize that a difference exists
between a person named as a fiduciary in an advance directive (e.g., a person named as an
executor by will or a designation of guardian in advance of need) and a fiduciary appointed by
the court without the benefit of the express wishes of the relevant person (e.g., a person
appointed as an administrator). Because the former represents an appointment that specifically
reflects the person's wishes, qualifications to serve as a fiduciary need not be so closely
scrutinized.

In all situations, the court should limit appointments as required by statute, assuming the
statute does not require unconstitutional distinctions.*'

PBLACK'S LAW DICTIONARY 625 (6th ed. 1990).

See, e.g., TEX. PROB. CODE ANN. § 78 (West 1980).

31See Reed v. Reed, 404 U.S. 71 (1971) (statute preferring males to females in selecting administrators violates
equal protection).
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Some states have enacted mandatory statutory preference lists, thereby limiting the
discretion of the court in selecting the best qualified person. Other states have a statutory
priority list but allow the court to disregard the list if in the best interest of the estate or
respondent. If a statutory preference is granted to certain persons, the court should have
authority to deny that appointment if the person is unsuitable under the evidence presented.

Inherent in the process of appointment is the court's responsibility to ensure that the
fiduciary understands his or her duties under controlling state law. (See Standard 3.3.13,
Training and Orientation [of Guardians], and Standard 3.4.13, Training and Orientation [of
Conservators].) The court should develop or use available materials to assure that those
appointed know what they must do to properly discharge their responsibilities.

The occasions when a surety bond is required should be limited.** When the fiduciary
serving under a will or trust is routinely required to post bond, the cost and burden on the estate
increases unnecessarily. Some threshold monetary interest should be required of one who seeks
to require posting of a bond.*® When a testator or settlor of a trust has provided for appointment
without bond, his or her wishes should be respected unless an interested person is able to show a
necessity for imposing the bond. When a court has carefully screened the qualifications of the
fiduciary and determined that the qualifications are credible, reliable, and warrant the
appointment, the need for a bond may not exist. Finally, the court should examine alternatives
that protect assets without adding to the cost of administration of estates. Restricted bank
accounts, safekeeping agreements, and collateral for performance (e.g., a mortgage of land) are
examples of alternatives that could be utilized in fashioning an asset protection plan.

In the event a surety bond is required, it should be set in an amount not less than the
estimated value of the personal property of the estate and the income expected from the real and
personal property during the next year, less any amounts that can be otherwise protected.34

Beneficiaries will generally be competent and able to protect their own interests and can
make a motion for the posting of a surety bond by the fiduciary if they find it necessary.
However, different considerations may govern the requirement of bonds for conservators and
other situations where the beneficiary (i.e., the respondent) is incapable of protecting his or her
own interests. (See Standard 3.4.14, Bond [for Conservatorships].)

STANDARD 3.1.3 OTHER COURT APPOINTEES

(a) The probate court should appoint a person to serve in a special position only when it
determines that the appointment is required by law, or is necessary to protect the interests
of persons needing protection or to decide or manage a case in a fair and expeditious
fashion.

(b) The court should determine that the appointee has the necessary experience and skills
to carry out the relevant roles, duties, and responsibilities.

32A personal bond adds little to a personal representative's oath or acceptance of appointment. This standard
addresses surety bonds, that is, bonds with corporate surety or otherwise secured by the individual assets of the
personal representative.

3See, e.g., UNIF. PROB. CODE § 3-605 (1991) (a person making a demand that a personal representative give bond
must have an interest in the estate worth in excess of $1,000).

¥See, e.g., CAL. PROB. CODE § 8482 (West 1991); UNIF. PROB. CODE § 3-604 (1991).
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Commentary

Appointments in a probate proceeding should be made only when necessary. The court
should be convinced that the interests of the person needing protection may not be represented
adequately or that such an appointment will assist in the management or determination of a case
in a fair and timely manner. In all situations not controlled by statute, the court should have
discretion to make necessary appointments. The objective should be to protect the person
without unnecessarily increasing the costs of the proceeding. For example, an appraiser is not
necessary for every decedent's estate.

If a proposed guardian or conservator has a potential conflict of interest with the
respondent, the court should make an appropriate appointment to protect the interests of the
respondent. (See Standard 3.3.11, Qualifications and Appointments of Guardians; Standard
3.4.11, Qualifications and Appointments of Conservators.) However, the court should avoid
unnecessary duplication of duties in its appointments. Thus, it normally would be inappropriate
for both an attorney and a guardian ad litem to serve simultaneously.35

It may be necessary or expeditious to appoint an expert (medical or other) to provide the
court with information to assist it in reaching a decision.

The court should take responsibility for establishing and explaining the roles, duties, and
responsibilities of any court appointee. The court should ensure that its appointee has either the
necessary skills to carry out his or her duties or is provided with assistance to develop those
skills.

STANDARD 3.1.4 VIRTUAL REPRESENTATION
The probate court should allow virtual representation where appropriate.
Commentary

Under the concept of virtual representation, if some beneficiaries are competent adults
who have identical interests with minors or unascertained beneficiaries, the competent adults
may bind the others. Often, in probate proceedings, interested persons are minors or
incapacitated adults, unborn, unascertained, or persons whose addresses are unknown. In order
that the court will have jurisdiction to enter a fully binding order, their interests must be
represented by others. In some cases the only way to do this is to appoint a guardian ad litem.
Consistent with the preceding standard (Standard 3.1.3, Other Court Appointees), however, the
expense of a guardian ad litem should be avoided where possible by using virtual representation.
For example, if a will leaving property to the testator's issue is challenged, and some of those
issue are competent adults whose interests are identical to that of the minors and unborn issue,
appointment of a guardian ad litem may be unnecessary. The concept of virtual representation is
reflected in some statutes,”’ but it has also been recognized without explicit statutory support.38

*There may be instances where it is appropriate for two or more appointees to serve simultaneously. For example,
it may be appropriate to appoint a guardian ad litem where a conservator is already serving when determining
whether to approve the conservator's accounts.

See, e.g., TEX. PROB. CODE ANN. § 130F (West Supp. 1993) (the court may appoint a physician to examine an
alleged incapacitated person). See Standard 3.3.9, Determination of Incapacity (Guardianship); Standard 3.4.9,
Determination of Incapacity (Conservatorship).

See, e.g., N.Y. SURR. COURT PROC. ACT § 315 (McKinney Supp. 1991); UNIF. PROB. CODE § 1-403 (1991).
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The court should ensure that virtual representation is not used inappropriately. For
example, a trustee of a testamentary trust may represent the beneficiaries in dealings with the
executor (e.g., when examining or approving the executor's accounts). However, when the
trustee and the executor are the same person, a potential conflict of interest exists, and the
beneficiaries, if incapacitated, should be represented by an independent person.

The question of virtual representation may arise in connection with the decision to
appoint a guardian ad litem, or when an earlier judgment is challenged by someone who was not
formally represented. In the latter situation, the court may decide that the challenge is barred
because the challenger was virtually represented by another at the time of the prior decree.

STANDARD 3.1.5 ATTORNEYS' AND FIDUCIARIES' COMPENSATION

(a) Attorneys and fiduciaries should receive reasonable compensation for the services
performed.

(b) The probate court should determine the reasonableness of fees when a dispute arises
that cannot be settled by the parties directly or by means of alternate dispute resolution.
When appropriate, the court should review and determine the reasonableness of attorneys'
and fiduciaries' compensation on its own motion.

Commentary

When an application for or an objection to compensation for services rendered to an
estate is filed, the court should carefully review and determine fees and commissions for
attorneys and fiduciaries. Generally, the standard for determining the appropriateness of such
fees should be whether they are "reasonable.">® Factors that should be considered in
determining reasonable compensation include:

e the usual and customary fees charged within that community;

e responsibilities and risks (including exposure to liability) associated with the services
provided;

o the size of the estate or the character of the services required,
¢ including the complexity of the matters involved;

e the amount of time required to perform the services provided;
e the skill and expertise required to perform the services;

e the experience, reputation and ability of the person providing the services; and

38See WILLIAM M. MCGOVERN, SHELDON F. KURTZ & JAN E. REIN, WILLS, TRUSTS AND ESTATES 703 (1988).
¥Some states still have fee schedules, which predetermine the compensation of fiduciaries and attorneys. See, e.g.,
CAL. PROB. CODE §§ 10800-10805 (personal representative); §§ 10810-10814 (attorneys) (West 1991).
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e the benefit of the services provided.40

Time expended should not be the exclusive criterion for determining fees. The court
should consider approving fees in excess of time expended where the fee is justified by the
responsibility undertaken, the results achieved, the difficulty of the task, and the size of the
matter. Conversely, a mere record of time expended should not warrant an award of fees in
excess of the worth of the services performed.

The services should be rendered in the most efficient and cost-effective manner feasible.
For example, the proper delegation of work to paralegals, acting under the supervision of an
attorney, reduces the cost of services, and a requested allowance for such services should be
approved.41 The court should not penalize firms that reduce expenses by prudently employing
paralegals or using other appropriate methods by disallowing these expenses.

In most estates, the fiduciary will retain an attorney to perform necessary legal services.
The dual appointment of one person as both fiduciary and attorney may result in significant
savings for the estate and should not be discouraged by denial of compensation.42

The attorney or fiduciary has the burden of proving the reasonableness of the fees
requested. The court may consider factors that made the provision of services more complicated,
including the threat or initiation of litigation; the operation of a business; or extensive reporting
and monitoring requirements. Improper actions by a fiduciary or a lawyer may justify a
reduction or denial of compensation.

Generally, the court is not involved in reviewing fees in unsupervised estates unless the
matter is appropriately brought before the court. In extreme cases, however, even though the
administration is unsupervised, the court may review compensation on its own motion. For
example, the court may review fees to be awarded to the personal representative where the
personal representative is the drafting attorney and the will contains an unusually generous fee
provision. Similarly, the court may review fees if the court observes a pattern of fee abuse.

In supervised administration of estates, unless all affected parties consent, attorneys and
fiduciaries seeking payment of fees from an estate should submit to the court sufficient evidence
to allow it to make a determination concerning compensation. (See Standard 3.2.1,
Unsupervised Administration, for a discussion of the distinction between these two types of
estate administration.)

Determination of fees is a sensitive matter. Adequate compensation is important to
attract and enable competent lawyers, law firms, and fiduciaries to work in the probate field.**

*See generally MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.5(a) (1983); MODEL CODE OF PROFESSIONAL
RESPONSIBILITY DR 2-106(B) (as amended 1981).

*See, e.g., CAL. PROB. CODE § 10811 (West 1991).

*Such savings will not accrue to the estate, however, if both the executor and the attorney are compensated under a
statutory fee schedule.

See WILLIAM M. MCGOVERN, SHELDON F. KURTZ & JAN ELLEN REIN, WILLS, TRUSTS AND ESTATES 626-27
(1988).

*The levels of compensation may be established by statute and may differ depending on the nature of the
appointment. For example, there may be a statutory distinction in the compensation to be awarded guardians and
conservators. See CAL. PROB. CODE § 2640 (guardian or conservator of estate); § 2641 (guardian and conservator
of person) (West 1991 & Supp. 1993).
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At the same time, the public must be satisfied that fees are rationally determined and represent
fair value for the services performed.

Fee disputes can be particularly acrimonious and can involve litigation costs eventually
borne by the estate or the parties far in excess of the amount in controversy. The court should
identify, encourage and provide opportunities for early settlement or disposition of these disputes
through settlement conferences and alternate dispute resolution procedures.

STANDARD 3.1.6 ACCOUNTINGS

Fiduciary accountings in the probate court should be complete, accurate and
understandable.

Commentary

The form of accounting should be established by the court. An accounting should
include all assets, the distribution of those assets, the payments of debts and taxes, and all
transactions by the fiduciary during the administration of the estate. The schedules and text of
the accountings (including the formats used) should be readily accessible and understandable to
all interested persons, particularly those persons with limited experience with and knowledge of
estates and trusts. Although the court reviews many accountings, others are prepared for
beneficiary use and review in unsupervised estates and trusts. The same accounting format
should be used in both cases.

A proper accounting should enable an interested person to understand the process of the
administration of the assets. Unless waived, the fiduciary should distribute copies of status
reports and accountings to persons interested in the estate. The accounting entity, not the court,
should have the responsibility for distributing the accountings to interested persons, and should
incur the cost as an expense of administration.

If all interested persons agree, the court may waive a review of accountings. Many
estates have expenditures that are relatively straightforward, and court review of the accountings
may unnecessarily deplete the estates' resources. A waiver of an accounting should be executed
by all potential distributees and beneficiaries or their representatives. (See Standard 3.1.4,
Virtual Representation.)

The degree of formality attending the preparation and presentation of an accounting will
vary. The court should promote uniform accounting practices, although standardized accounting
guidelines may be too elaborate for some estates. *° It is important that the court make efforts to
both conserve resources within the estate and also to make the accountings understandable to the
persons involved.

STANDARD 3.1.7 SEALING COURT RECORDS

The probate court should not seal probate records, or any parts thereof, without a full
explanation of the reasons for its order.

“See, e. g., COMMITTEE ON NATIONAL FIDUCIARY ACCOUNTING STANDARDS, AMERICAN BAR ASSOCIATION,
UNIFORM FIDUCIARY ACCOUNTING PRINCIPLES AND MODEL ACCOUNT FORMATS (1979).
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Commentary

As a matter of policy, public access to governmental records has been increasingly
recognized. The general trend in the courts has been to allow public access to court records
except under specifically delineated circumstances, and, accordingly, to restrict the sealing of
court records.*®

The court should not seal a record without providing a reason for its action. In some
cases, the court may not be required to provide such a reason because the records associated with
these proceedings are sealed routinely as a matter of state law. For example, confidentiality and
restricted access to records may ordinarily attach to adoption records or records associated with
guardianship or conservatorship proceedings. However, except for these routine sealings, when
the court seals the record in a given case without providing in its order a reason for the ruling,
public confidence in and access to the court may be impaired.

STANDARD 3.1.8 INTERSTATE COMPACTS AND COOPERATION

The probate court should encourage and utilize interstate compacts to exchange relevant
information among courts to ensure that when parties leave the original jurisdiction,
probate matters are properly handled.

Commentary

After a court establishes jurisdiction over a probate matter (see Standard 2.1.1,
Jurisdiction), that court should generally retain jurisdiction. However, in situations in which a
court should relinquish jurisdiction over the matter, an interstate compact provides a method for
transferring information between courts in different jurisdictions, thus ensuring that the new
court has a full and early opportunity to oversee relevant probate matters. In circumstances such
as the temporary absence of a respondent from the jurisdiction where a guardianship or
conservatorship was ordered, a transfer of information about the case to the temporary
jurisdiction will permit more effective supervision of the guardianship or conservatorship and
better provide for the welfare of the respondent. (See Standard 3.3.17, Enforcement [of
Guardianships]; Standard 3.4.18, Enforcement [of Conservatorships].)

STANDARD 3.1.9 SETTLEMENTS

When required, the probate court should carefully review settlements before authorizing a
personal representative or conservator to bind the estate.

*See, e.g., In re Estate of Hearst, 136 Cal. Rptr. 821, 824 (1977).
48



Commentary

In some jurisdictions, state law or practice requires a personal representative or
conservator to obtain court authority to enter into an agreement to settle a lawsuit or claim. For
example, the court may be called upon to allocate the proceeds of the settlement between
predeath pain and suffering and wrongful death. The court, in reviewing such settlements,
should be alert to potential conflicts of interest, premature settlements, improper attorneys' fee
arrangements, or inappropriate allocation of the award between injured parties.47 The allocation
of the settlement proceeds should be closely reviewed, and, if necessary, the court should
appoint a guardian ad litem to represent minors or incapacitated parties.

3.2 DECEDENTS' ESTATES

Recent reforms in probate law make it simpler and less expensive to process a decedent's
estate. The standards in this category recognize the value of this trend and attempt to facilitate
the ability of the court with probate jurisdiction (hereinafter the court) to act accordingly. Much
property already transfers without court supervision by mechanisms such as joint tenancy and
living trusts. Without simplifying and reducing the expense of estate administration, the current
trend to avoid probate to transfer property at death will accelerate. These standards generally
apply equally whether the decedent died testate or intestate, although special recommendations
for an intestate decedent are included.

STANDARD 3.2.1 UNSUPERVISED ADMINISTRATION

Absent a need for probate court supervision, the interested persons should be free to
administer an estate without court intervention.

Commentary

State law varies with respect to the requirements for continued court supervision of estate
administration after a fiduciary has been appointed. For example, some states do not permit
independent administration of an estate if the will prohibits it,*® or if "it would not be in the best
interest of the estate to do s0."*® Other states allow it if the will so directs, or if the distributees
agree and the court, in its discretion, allows it. Unless mandated by state law, the court should
not require supervised estate administration. Even if the will calls for supervision of estate
administration, the court should waive this provision if "circumstances bearing on the need for
supervised administration have changed since the execution of the will."’

Unsupervised or independent administration means different things in different states. In
some states an unsupervised estate may be finally distributed without any court review of an

4See James R. Wade, Minors' Personal Injury Settlements, 8(4) COLO. LAW. 632 (1979).

*See, e.g., CAL. PROB. CODE § 10404 (West 1991).

“TEX. PROB. CODE ANN. § 145 (West 1980 & Supp. 1993). See also CAL. PROB. CODE § 10452 (West 1991) (no
independent administration where objector shows good cause).

SSee, e.g., TEX. PROB. CODE ANN. § 145 (West 1980 & Supp. 1993).

STUNIF. PROB. CODE § 3-502 (1991).
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accounting,”® whereas in other states court review of the accounts is required even in an
independent administration.® This standard adopts the general view that court approval of every
step in estate administration is not cost-effective and should be abandoned.

Whenever administration of an estate is unsupervised, all interested persons should be
informed of this and advised that the court is available to hear and resolve complaints about the
administration. Court intervention should be available at the request of any interested person,
including the fiduciary. In addition, the court on its own motion may intervene when the
circumstances warrant. However, the need for court determination of a particular issue does not
require court supervision of the rest of the administration.

This standard differs from Standard 3.4.16, Monitoring of the Conservator, which calls
for the court monitoring of conservatorships. Conservatorships involve persons who are unable
to protect their own interests, whereas the beneficiaries of estates are often competent adults, or
are represented by competent adults, and thus are able to assert their own interests.

STANDARD 3.2.2 DETERMINATION OF HEIRSHIP OF AN INTESTATE DECEDENT

The probate court should determine heirship in an intestate estate only after proper notice
has been given to all potential heirs and reliable evidence has been presented.

Commentary

The court should require the personal representative or applicant to provide personal
notice to all heirs whose addresses can be found after a good faith effort. (See Standard 3.1.1,
Notice.) Notice by publication to unlocated and unascertained beneficiaries and the appointment
of a guardian ad litem to represent them may be required.

In determining heirship in an intestate estate, because the testimony of interested persons
may be suspect, the court should require reliable evidence, including testimony by persons who
do not inherit and documentary evidence.

STANDARD 3.2.3 TIMELY ADMINISTRATION

All estates should be administered in a timely fashion and closed at the earliest possible
opportunity.

Commentary

The court should establish rules setting forth a schedule as to when certain filings
associated with supervised estates should be submitted to the court. The court may, by rule or
otherwise, give a schedule to the fiduciary indicating when the filings are required. Some states
provide an estimate of adequate time to close an estate.>® The court should ensure that the
filings are completed on a timely basis or require those responsible for the filings to show cause
for their failure to be so filed. The court may consider providing thirty calendar days advance

32See, e.g., UNIF. PROB. CODE § 3-704 (1991).

>See, e.g., CAL. PROB. CODE § 10501 (West 1991).

*See, e.g., CAL. PROB. CODE § 12200 (West 1991) (a personal representative shall either petition for an order for
final distribution of the estate or provide a report on the status of the administration of the estate within one year or
18 months after the date of issuance of letters depending on whether a federal estate tax return is required).
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notice of all filing deadlines to encourage prompt filings. Failure without cause to comply with
the filing rules should result in sanction, removal, or denial of fees.”®

No set formula exists to determine when an estate should be closed. However, the court
should establish a system to monitor the progress of estates in probate. In supervised estates, the
court should require brief periodic reports on the progress that the personal representative has
made, and should take action when there has been little or no progress. Once the final report is
filed, the court should review it promptly and move to close the estate as soon as possible.

The court should be aware of tax responsibilities that may require the continued existence
of an estate. For example, the forms for filing the decedent's final income tax return will not be
available to the personal representative until early in the calendar year following death. When a
federal estate tax is required, the return is not due until nine months after the date of death, and
another year may pass before the return is approved or even selected for audit. Nevertheless, the
personal representative may still make interim partial distributions to facilitate the processing of
the estate under this arrangement.

Unsupervised administration of an estate generally permits closing without a formal
accounting to the court. However, even where an order of the court is not required to close out
an estate, some document (e.g., an affidavit, a release and discharge) should be filed with the
court to inform the court that the estate has been closed.>®

STANDARD 3.2.4 SMALL ESTATES
The probate court should encourage the simplified administration of small estates.
Commentary

Many states have provisions for the expedited processing of "small estates.">” These
small estate laws rest upon statutory policies to eliminate the need for full probate proceedings
when the size of the estate and its interested parties fit within statutory guidelines. National
attention has been focused upon inter-vivos trusts, survivorship, payable-upon-death
designations, and other common means by which property may be transmitted at death without
incurring the costs and delays of probate administration. Where these various means have not
been used, it is important that processes be available for persons to collect expeditiously the
assets of small estates and to enable them to represent themselves. Such summary procedures
may include distributions of family allowances and exempt property to surviving spouses or
unmarried minors, distribution to creditors, and distribution to heirs or devisees of decedent by
affidavit. Sometimes cases are opened where, upon further examination of the matter before the
court, a small estate proceeding might have been more appropriate for the disposition of the
matter (e.g., by the filing of an affidavit to close out the estate or by using a summary

>See, e.g., CAL. PROB. CODE §§ 12200-12205 (West 1991).

*6See, e.g., N.Y. SURR. CT. PROC. ACT § 2203 (Consol. 1980 & Supp. 1992); UNIF. PROB. CODE § 3-1003 (1991).
>"The definition of a small estate is generally established as a matter of state law. See, e.g., CAL. PROB. CODE §
13100 (West 1991) (estates may undergo summary administration where the gross value of the decedents' real and
personal property in California, subject to certain statutory exceptions, does not exceed $60,000); MICH. COMP.
LAWS ANN. §§ 700.101, 700.102 (1980 and Supp. 1992) (Michigan has two small estate statutes: one deals with
estates of $5,000 or less; the other applies to estates where the size of the estate is not more than the sum equal to
the statutory exemptions and allowances for a surviving spouse and minor children, if any).
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proceeding). In these cases, such alternative proceedings should remain available and be
considered in lieu of more formal proceedings. Title under these types of non- or limited
administration vests in the beneficiaries as effectively as it does under full probate
administration.

Adopting procedures to expedite the administration of small estates is beneficial to all
parties concerned. Such procedures permit quick access by heirs and creditors who may need
money, eliminate lengthy and unnecessary procedures required to probate decedents' estates, and
reduce the time required by the court to handle these items.

3.3 GUARDIANSHIP

Separate categories have been created for guardianship and conservatorship proceedings
to facilitate presentation and to make it easier to locate relevant material. Although the
terminology varies considerably across the country, this report will use the definitions of
conservator and guardian found in the Uniform Probate Code. Namely, a conservator means a
person appointed by the court to manage the estate of the respondent,”® whereas a guardian is a
court-appointed person responsible for the care, custody, and control of the respondent.59 The
term respondent designates an individual who is the subject of the guardianship or
conservatorship proceeding, rather than ward, protected person, etc., because it is not pejorative
or indicative of the final outcome of the proceeding.

The creation of separate categories for guardianship and conservatorship is not meant to
imply that it is inappropriate to simultaneously file petitions for guardianship and
conservatorship, nor that it is necessary to file separate petitions for the two. Many times a joint
petition seeking both a guardianship and a conservatorship and combining both matters into a
single proceeding can bring about an effective and efficient result. Indeed, the standards in the
two categories here frequently directly parallel each other. Furthermore, it may be more efficient
and effective to appoint the same person to serve as both guardian and conservator.

The guardianship and conservatorship standards that follow generally apply both to cases
where the respondent is an adult or a minor. The standards and commentary are written largely
in terms of adult respondents. There are, however, issues and requirements unique to protective
proceedings for minors. (For a more detailed treatment of the proceedings for minors, see the
Uniform Guardianship and Protective Proceedings Act.?0)

The standards in this category recognize the important liberty interests at stake in a
guardianship proceeding and the due process protections appropriately afforded a respondent in
conjunction with such a proceeding. However, these standards also recognize that the great
majority of guardianships are not contested and that they are initiated by people of goodwill who
are in good faith seeking to assist and protect the respondent. Indeed, the initiating petition may
have been filed at the behest of or even by the respondent. Furthermore, in the great majority of
guardianship proceedings, the outcome serves the best interests of the respondent and an
appointed guardian acts in the respondent's best interests. Nevertheless, the procedural
protections described here and generally in place in the various states are needed to protect the

SSUNIF. PROB. CODE § 1-201(8) (1991).

SUNIF. PROB. CODE § 5-309 (1991).

S°UNIF. GUARDIANSHIP AND PROTECTIVE PROCEEDINGS ACT §§ 2-101 to -112 (Guardians of Minors) and §§ 2-301
to -335 (Protection of Property of Persons Under Disability and Minors), 8A U.L.A. 437 (1982 & Supp. 1993).
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significant liberty interests at stake in these proceedings, and attempt to minimize to the greatest
extent possible the potential for error and to maximize the completeness and accuracy of the
information provided the court with probate jurisdiction (hereinafter the court).

STANDARD 3.3.1 PETITION

(a) A petition for guardianship should be as simple as possible to obtain, complete, and
process. It should be verified and require at least the following information:

0} a description of the nature and extent of the functional limitations in the
respondent's ability to care for him- or her-self;

2) representations that less intrusive alternatives to guardianship have been
examined; and

A3 the guardianship powers being requested.

(b) The petition should be reviewed by the probate court or its designee to ensure that all
of the information required to initiate the guardianship is complete.

Commentary

The court and all parties to a guardianship proceeding need complete and accurate
information on which to act. The petitioner should assert that the petition is not frivolous by
verifying the statements made. The details required in the petition should include the name, age,
and address of the respondent;61 the nature and extent of the respondent's disability; the type and
duration of protection sought; whether other related proceedings are pending in this or other
jurisdictions; the specific reasons why guardianship is being requested; specific examples of
behavior which demonstrate the need for the appointment of a guardian; the powers of
guardianship requested; representations that less intrusive alternatives have been considered; the
proposed guardian's qualifications; the relationship between the proposed guardian and the
respondent; and the name, address, and relationship of those persons required to be given notice
and those persons closely rel