PROBATE COURT OF HAMILTON COUNTY, OHIO

IN THE MATTER OF : MATHILDA BECKER

CASE NO. ___994297

OPINION AND ENTRY DENYING APPLICATION
FOR APPOINTMENT OF GUARDIAN

This matter came before Judge Wayne F. Wilke on September 2, 1999 and was
continued in progress to October 12, 1999. Present were Applicant Dinah E. Colvin,
represented by Kevin Garrison, and Respondent Mark Becker, who was represented by
Robert L. Cloud.

On August 10, 1999, Dinah E. Colvin filed a motion to be appointed guardian of
Mathilda Becker's person and estate.' Notice of the application was provided to the
proposed ward's next of kin in accordance with R.C. §2111.04 and Mark Becker filed
objections to the application.

While the parties agree that Mrs. Becker's current mental state would justify a
finding of incompetency, Mark Becker believes a guardianship is unwarranted. Mathilda
Becker executed a durable general power of attorney on February 24, 1999, making Mark
Becker her attorney-in-fact. Mark Becker believes the existence of the power of attorney
obviates the need for a guardianship and opposes Dinah Colvin's application on those
grounds.

Revised Code §1337.09(A) provides that whenever a principal designates another

as attorney in fact by a power of attorney in writing that contains a savings clause for the



principal's disability, then the attorney-in-fact has full authority to act in that capacity
notwithstanding the later disability, incapacity, or adjudged incompetency of the
principal. While the Applicant has challenged the validity of the power of attorney from
February 24, 1999, the evidence indicates that Mathilda Becker understood the nature,
scope and extent of the document. Accordingly, the power of attorney from February 24,
1999 is valid as a matter of law.

The law demands the utmost loyalty and honesty from an agent to the principal.
Testa v. Roberts (1988), 44 Ohio App.3d 161, 164. The evidence indicates that Mark
Becker has remained loyal and honest in his capacity as his mother's attorney-in-fact.
The evidence also indicates Mathilda Becker's financial and personal needs are being
adequately met and that Mark Becker has not abused his position as his mother's
attorney-in-fact. Accordingly, Mark Becker should continue to manage his mother's
estate and person through the power of attorney from February 24, 1999. Dinah Colvin's

application for the appointment of guardian is hereby denied.

JUDGE

cc: Robert L. Cloud/ 22782
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! She also brought an application for the appointment of an independent medical examiner which
application was dismissed by agreement of the parties.



